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BANK’S UNAUTHORIZED CONTRACT OF GUARANTY 


A corporate transaction which is outside of the powers which the 
corporation is authorized to exercise is known as an ultra vires act. As a 
rule a corporation is not bound by an ultra vires transaction unless 
there are circumstances which deprive the corporation of the right to 
assert the ultra vires character of the transaction. 

Circumstances of that kind were present in a case recently decided 
by the Supreme Court of Missouri, namely, MeCornick & Co. v. Citizen’s 
Bank of Hutchinson, Kan., 263 S. W. Rep. 152. In that case the de- 
fendant bank was denied the right to defend an action on a contract on 
the ground that the contract was ultra vires. The facts in the case were 
as follows: 

The Grovier-Starr-Parvin Co., of Hutchinson, Kan., was a customer 
of Wm. D. Ebbert, Inc., of Idaho Falls, Idaho, which was engaged in 
buying and selling potatoes and similar commodities. In order to facili- 
tate the transactions between the companies the Grovier Co. arranged 
to have the defendant bank guarantee the payment to the plaintiff, 
McCornick & Co., bankers, of drafts which Wm. D. Ebbert, Inc., might 
draw through McCornick & Co. against shipments of produce. 

Thereafter the defendant made guaranties to the plaintiff in the 
sum of $75,000. Produce to that amount was shipped by Wm. D. Ebbert, 
Ine., to the Grovier Co., and drafts for that amount were drawn and 
paid. These drafts were drawn payable to the plaintiff, and Wm. D. 
Ebbert, Inec., was given credit therefor on the strength of the defendant’s 
guaranty. 

Subsequently the defendant sent the plaintiff a telegram containing 
a guaranty of payment of drafts drawn by Wm. D. Ebbert, Inc., on the 
Grovier Co., to an amount not exceeding $30,000. After the receipt of 
this telegram the plaintiff cashed drafts drawn by Wm. D. Ebbert, Inc., 
in the total sum of $16,122.58. Drafts to the amount of $2,550.28 were 
paid, but payment of the remaining drafts was refused, although the 
Grovier Co. had obtained possession of the produce for the price of 
which they were drawn. The plaintiff then brought this action on the 
guaranty of $30,000 to recover $13,572, the amount of the dishonored 


drafts. 
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One of the defenses to the action was that the contract of guaranty 
was ultra vires, and therefore the defendant was not liable thereon. It 
was held that under the laws of Kansas, by which the contract of guar- 
anty as a Kansas contract was governed, the defendant bank was not 
authorized to make the contract in question, and therefore it was an 
ultra vires contract. It was further held, however, that the defendant 
did not have the right to plead the defense of ultra vires because of 
special cireumstanees in the case, on account of which the defendant had 
received benefits from the contract. Under the general rule in Kansas 
a corporation receiving the benefits of an ultra vires contract cannot 
plead ultra vires and hold the benefits. The circumstances referred to 
are described in the following quotation from the court’s opinion: 


‘When the guaranty contract sued upon in this case was issued, a 
course of business had been established. This course of business was out- 
lined to defendant when the Grovier Co. first agreed to bank with de- 
fendant. The bank then understood that it was to make guaranties, and 
that it was to receive in consideration therefor a substantial business 
account. This account was of value, and its value is undenied. This 
bank knew full well the course of business. It knew that it was pro- 
tected by a perfectly solvent concern against any loss in the business 
transactions. It admitted that it was fully protected, in the trial of this 
ease. It appears that pursuant to the contract between the Grovier-Starr- 
Parvin Co. and itself that the bank made the guaranty of the payment 
of drafts drawn upon such company. 

‘The guaranty was made, and upon several considerations, (1) that 
the bank was to have a valuable account, (2) that the bank would get 
what would come from such account, which included fees for issuing 
drafts, and the full advantage of carrying a valuable account. But we 
have the additional facts, that the produce company, at Hutchinson, 
Kansas, had agreed to make good any guaranty made, and further that 
the bank (plaintiff) at Salt Lake City was given to understand that 
such was the situation. In fact the president of the Hutchinson bank 
said, in the testimony, that he and the co-partners of the produce com- 
pany had discussed the situation and agreed that the guaranties were 
without value. This was their judgment of the law. By this we are not 
bound. 

‘*But aside from all this we must get down to the position, raised 
by the record, that there is a state of facts which precludes the de- 
fendant from pleading the question of ultra vires. On this matter we 
have the fact that the produce company arranged to have done what was 
done, (2) that the produce company agreed to stand behind these guar- 
anties, and the defendant accepted such contract, (3) that such contract 
(according to the proved course of business) was a contract made for 
the benefit of plaintiff, (4) that all parties acted upon and so under- 
stood such contract, (5) that the drafts in question (with the bills of 
lading passed through defendant bank, and without the action of the 
bank as a collector the produce company could not have gotten possession 
of the produce, (6) that such produce company (through the action of 
the bank) did get possession of the produce, without payment, and (7) 
that the bank has been fully guaranteed from loss, and the suit here is 
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defended by the produce company. All these matters must be con- 
sidered in determining the question as to whether or not the defendant 
is justified in interposing the plea of ultra vires. As indicated, we do 
not believe that a Kansas bank, under Kansas law, can issue a pure 
guaranty to insure the payment of drafts drawn upon it, but we do 
believe that, under Kansas law, a bank may be estopped from inter- 
posing such defense. We also believe in this case that the facts in evi- 
dence (especially the one that the bank cannot lose financially) pre- 
cludes the defense of ultra vires in this case.’’ 


ERREEERE 


CHECKS DRAWN BY AGENT AND CASHED ON FORGED IN- 
DORSEMENTS NOT CHARGEABLE TO PRINCIPAL 


In a recent case it was held that the fact that an agent was au- 
thorized to sign checks for the withdrawal of funds from his principal’s 
account, and to indorse checks for deposit did not protect a bank in 
paying checks charged against the principal’s account on indorsements 
made by the agent without authority from the payees. The case in 
which it was so held is Schwarz v. Bank of Pittsburgh National Ass’n, 
129 Atl. Rep. 52, a decision of the Supreme Court of Pennsylvania. 

It appeared that Schwarz, the plaintiff, a resident of New York, 
conducted a collection agency in Pittsburgh, Pa. He appointed Ben- 
jamin Leder his agent to carry on his business in that city, and, in 
writing, authorized ‘‘Benjamin Leder to sign checks for the withdrawal 
of funds from his account, and to indorse checks for deposit with the 
Bank of Pittsburgh, N. A. upon the above signature.’’ 

Leder drew several checks and made several deposits under the au- 
thority given him by the plaintiff. He also drew on the plaintiff’s ac- 
count in the Bank of Pittsburgh National Ass’n; the defendant, to the 
order of persons for whom collections had supposedly been made, and re- 
quested that a cashier’s certificate be issued to each of those persons. 
This was done, and the plaintiff’s account was charged with the amount 
of the newly certified checks. Leder, without any authority from the 
payees, indorsed the checks as pretended agent of the payees, and de- 
posited them in his personal account in another bank. The checks were 
subsequently paid by the defendant. 

When the plaintiff learned these facts he insisted that the checks 
upon which the names of the payees had been forged were not chargeable 
to him and brought this action to recover the amount thereof. The de- 
fendant bank contended that the authority given by the plaintiff to 
Leder fully protected the bank in paying the checks in question, even 
though the checks were drawn in the name of payees who did not 
actually sign and indorse the obligations. The court held, however, that 
the checks could not be charged against the plaintiff’s account. In 
affirming a judgment for the plaintiff the court said: 
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‘Where a bank issues its check, as was here done, to a named payee, 
it is that person to whom payment must be made, and, if a forgery 
occurs, it will be liable for the loss resulting. United Sec. Life Ins. Co. 
v. Bank, 185 P. 586, 40 A. 97; Califf v. First National Bank, 37 Pa. 
Super. Ct. 412. The check as certified belongs to the one in whose favor 
it is drawn, and it is only when properly indorsed that it may be cashed. 
Central Trust & Title Co. v. White, 206 Pa. 611, 56 A. 76. Of course, if 
the payee has reason to believe the obligation has been misused, it is his 
duty to give prompt notice, so that no loss may occur to the institution 
upon which it is drawn. Marks v. Anchor Savings Bank, 252 Pa. 304, 
97 A. 399, L. R. A. 1916E, 906; McNeely Co. v. Bank of North America, 
221 Pa. 588, 70 A. 891, 20 L. R. A. (N. S.) 79. In the present instance 
Leder signed the checks as agent for the payees, without any authority 
from them, and therefore the same could not be charged against the ac- 
eount of Schwarz, notwithstanding the broad terms of the power of at- 
torney, though it should be strictly construed. Califf v. First National 
Bank, supra.’’ 


The Bank of Pittsburgh National Ass’n was also sued by the payee 
of some of the checks wrongfully indorsed by Leder and paid by the 
bank, and it was held that the payee was entitled to recover. In that 
ease, Morris & Bailey Steel Co. v. Bank of Pittsburgh National Ass’n, 
129 Atl. Rep. 53, the Supreme Court of Pennsylvania said : 


‘‘The obligations forming the basis of the present suit were drawn 
to the order of the plaintiff and illegally signed by Leder, agent of 
Schwarz, and deposited to the personal account of the former in the 
Potter Title & Trust Co., and, in due course of business, cashed. He 
had no authority to so act and to appropriate the proceeds to his own use. 
But one defense could possibly be interposed here, as previously in- 
dicated in the opinion of this court. If there was negligence in giving 
notice of the forgery, the defendant, if injured thereby, had the right to 
complain. The record, however, discloses that the bank knew of the 
wrongful act of Leder, at least as soon, if not earlier, than the plaintiff. 
It cannot be said that it was prejudiced by any act on the part of the 
Morris & Bailey Steel Co.’’ 


EERE ES 


BANK’S GUARANTY OF PAYMENT OF DRAFT REQUIRING 
ATTACHMENT OF BILL OF LADING 


In a recent case the United States Circuit Court of Appeals was 
obliged to determine whether there had been such compliance with the 
terms of a bank’s guaranty of payment that the bank making the 
guaranty could be held liable thereon. In the case in question, Con- 
tinental National Bank of Los Angeles v. Tremont Trust Co., 4 Fed. 
Rep. (2d) 9, the following facts appeared: 

The defendant, the Tremont Trust Co. of Boston, Mass., sent to the 
plaintiff, the Continental Bank of Los Angeles, a telegram reading as 
follows : 
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‘*We will pay Golden Fruit Co.’s draft bill of lading attached cover- 
ing car lemons shipment Fosgate Boston, does not exceed 475 boxes at 
$3.25 per box.’’ 


Subsequently the defendant sent the plaintiff two similar telegrams 
referring to four other carloads of lemons. By ‘‘Fosgate’’ was meant 
the L. E. Fosgate Co., a wholesale dealer in fruit and vegetables at 
Boston. The Golden Fruit Co. was a dealer in fruit and produce at 
Los Angeles. 

After the receipt of the telegrams four carloads of lemons were de- 
livered to a railroad for transportation and for each car there was 
issued a bill of lading to the order to the Golden Fruit Co., Boston, 
Mass. Each bill bore the words: ‘‘Notify L. E. Fosgate & Co. at Bos- 
ton.’’ The fruit company indorsed the bills in blank and attached each 
one to a draft for the purchase price of the lemons represented by that 
particular bill. The drafts were drawn on Fosgate & Co. and were 
payable at sight to the order of the Continental National Bank. 

The plaintiff, relying on the promises of the defendant contained in 
its telegrams, purchased from the fruit company the four drafts, with 
the bills of lading attached. The plaintiff indorsed the drafts and for- 
warded them, with the bills of lading attached, to the defendant for 
payment. When the defendant received the drafts payment of them 
was refused on the ground that the drafts were not in accordance with 
the guaranty because the cars were not shipped direct to Fosgate & Co. 
Thereupon the plaintiff brought this action to recover damages for the 
defendant’s breach of its agreement to pay or guarantee the drafts. 

The defendant contended that the language of its telegrams required 
the shipment of the lemons to be made upon a straight bill of lading to 
Fosgate & Co., which would have given that company control over the 
shipment from the time that it was made, and not upon an order bill 
of lading, which would have prevented the company from obtaining 
control of the shipment until the presentation of the bill of lading 
properly indorsed. The trial court upheld the defendant in this con- 
tention. The court was of the opinion that, since an order bill of lading 
is commonly used as security for the payment of the attached draft, the 
use of order bills of lading would have made it unnecessary for the de- 
fendant bank to guarantee payment of the drafts, and therefore the 
defendant’s telegrams should have been understood to relate only to a 
shipment to the Fosgate Co. direct. 

Upon appeal the court held a different view of the matter, and re- 
versed the judgment of the trial court. In its opinion the court said: 


‘‘The fact is that the telegram containing the guaranty which the 
defendant sent to the plaintiff required the plaintiff, in order to meet the 
terms of the defendant’s guaranty, to attach to the draft a bill of lading 
for the defendant’s protection. The plaintiff had a right to understand 





498 THE BANKING LAW JOURNAL 


from this requirement of the defendant that it was demanding that the 
bill of lading attached to the draft should be in such form as would give 
the defendant security; and it knew that, to give such security, the 
bill of lading that was to be attached should be an order bill, one either 
to the order of Fosgate & Co., or in the form adopted in this case, and 
indorsed in blank, for a bill of lading in either of these forms would 
give the required security to the defendant, to whom the draft and bill 
of lading were sent, in that the carrier could not justify a delivery, and 
would not deliver, to Fosgate & Co. unless Fosgate & Co. obtained pos- 
session of the bill and presented it to the carrier. In other words, the 
defendant by using the words ‘draft bill of lading attached’ required 
the plaintiff bank to attach an order bill if it would comply with the 
terms of the contract, unless there is other language in the contract that , 
necessarily called for a straight bill.’’ 


EERE 


AGREEMENT RELIEVING COLLECTING BANK FROM LIA- 
BILITY FOR CORRESPONDENT’S NEGLIGENCE 


The case of Capital Grain & Feed Co. v. Federal Reserve Bank of 
Atlanta, 3 Fed. Rep. (2d) 614, a decision of the United States District 
Court for the Northern District of Georgia, is one of the many cases 
dealing with the question of whether, when a check is deposited in a 
bank for collection and the collection is lost through the negligence of a 
correspondent to which such bank sends the check for collection, the de- 
positor’s remedy is against the bank in which the check was deposited or 
against the correspondent bank. It has been repeatedly stated in these 
columns that in states where the ‘‘New York rule”’ is in force the de- 
positor, in order to recover for the loss, must proceed against the bank in 
- which the check was deposited, while in those states where the ‘‘ Massa- 
chusetts rule’’ applies the depositor’s remedy lies in an action against 
the correspondent bank. 

In the case under discussion, a check payable to a New York bank 
was delivered to another New York bank for collection and credit. 
Under such circumstances the ‘‘New York rule’’ would ordinarily 
apply. It appeared, however, that there was a special agreement re- 
lieving the bank which received the check for collection from liability 
on account of delay or loss occurring prior to its receipt of final actual 
payments from its correspondents. Because of this special agreement 
it was held that the depositor had the right to proceed against a corre- 
spondent bank. 

The check in question was drawn by the plaintiffs, who were engaged 
in business under the name of the Capital Grain & Feed Co., on the Mer- 
chants’ Bank of Montgomery, Ala. It was payable to the Fifth National 
Bank of New York, and was sent to that bank for collection and credit 
under the following agreement: 
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‘*This bank acts only as collecting agent and assumes no liability on 
account of delay or loss while items are in transit, or until it receives 
final actual payments from its correspondents.’’ 


The check was forwarded by the Fifth National Bank to the Federal 
Reserve Bank of New York, and the latter bank sent it to the defendant, 
the Federal Reserve Bank of Atlanta. The defendant sent the check to 
the Merchants’ Bank, the drawee, which charged it to the plaintiffs’ 
account and sent its draft on the defendant in payment. When the de- 
fendant received the draft there were funds to the credit of the Mer- 
chants’ Bank sufficient to pay it. The draft was not paid, however, and 
on the day following the receipt thereof by the defendant the Mer- 
chants’ Bank was placed in the hands of a receiver. 

The plaintiffs contended that the defendant had been negligent in 
making the collection and was, therefore, liable for the loss. The de- 
fendant contended that the plaintiffs had no right to bring the action 
against it and that it was answerable only to the forwarding bank. 

It was held that the plaintiffs were entitled to bring the action be- 
cause of their agreement with the Fifth National Bank whereby the 
bank agreed to act only as collecting agent and assumed no liability for 
the negligence or default of correspondents. Because of this special 
agreement the case was not controlled by the ‘‘New York rule.’’ The 
defendant was the agent of the plaintiff and not of the Fifth National 
Bank, and any right of action against the defendant because of the loss 
of the collection was in the plaintiffs. Referring to this point the court 
said : 


‘*But the ‘New York rule’ is, after all, only a presumption of law 
. as to what the parties to such a transaction intended to agree to. It may 
be altered or abrogated by statute or departed from by mere agreement 
otherwise. Federal Reserve Bank of Richmond v. Malloy et al., 264 
U. S. 160, 44 S. Ct. 296, 68 L. Ed. 617, 31 A. L. R. 1261. In that case 
the deposit for collection was made in Florida where the Legislature had 
enacted that, ‘When a bank receives for collection any check 
and forwards the same for collection as herein provided (i. e., without 
delay, in usual commercial way in use according to the regular course 
of business, of banks), it shall only be liable after actual final payment 
is received by it, except in case of want of due diligence on its part as 
aforesaid.’ This statute was held to enter into the contract of deposit 
for collection, and since the effect of it was to relieve the receiving bank 
from liability for the defaults of its correspondents, they were held to 
be intended not to be agents of the receiving bank and answerable 
only to it, but of the owner of the check and answerable to him. Other- 
wise the owner would be wholly without remedy on the one hand, and on 
the other a principal would have escaped responsibility for the negli- 
gence of its own agents, and those agents have escaped responsibility to 
any person. 

‘‘In the present case the agreement is that the receiving bank 
‘assumes no liability on account of delay or loss while items are in 
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transit or until it receives final actual payments from its correspondents.’ 
The substance of this agreement is exactly the same as the Florida statute 
and must be held to have the same consequences. Each correspondent is 
the agent of plaintiffs and answerable to them for its conduct. The 
plaintiffs may therefore sue the defendant for its negligence.’’ 





BOND GIVEN AS COLLATERAL SECURITY FOR LOAN TO 
BANK NOT CONTRACT OF GUARANTY 


The question involved in the case of Cobb v. Vaughan & Co., Bankers, 
126 S. E. Rep. 77, a recent decision of the Supreme Court of Virginia, 
was whether an obligation signed by the directors of a bank was a 
definite, unconditional promise to pay a sum of money, or a contract of 
guaranty indemnifying the plaintiffs against loss resulting from the 
failure of the bank to repay a loan. The plaintiffs insisted that there 
was an unconditional promise to pay, while the defendants insisted that 
their contract was a guaranty contract, upon which they could not be 
held liable until an effort was made to collect the amount of the loss 
from the bank. The facts in the case were as follows: 

The Farmers’ Bank of Franklin, of which the defendants were 
officers and directors, was in financial difficulties, and its depositors were 
demanding payment of the sums due them. For this reason the bank 
applied to the plaintiffs, who were partners doing business under the 
firm name of Vaughan & Co., for a loan to enable them to meet the de- 
mands of the depositors. As a result of the negotiations an agreement 
was entered into, pursuant to which the plaintiffs placed to the credit of 


the Farmers’ Bank $110,000 to be applied to the payment of checks of | 


depositors, and to the payment of certain other obligations of the 
Farmers’ Bank. 

Under the terms of the agreement the Farmers’ Bank executed its 
note for the sum of $110,000 payable to the order of the plaintiffs, and 
assigned to the plaintiffs certain bonds, notes and other evidences of 
indebtedness held by it, as collateral security for the payment of the 
note. The Farmers’ Bank also delivered to the plaintiffs a bond executed 
by the defendants as collateral security for the loan. The-bond was in 
the following form: 


**110,000.00. Franklin, Va., March 21, 1921. 

‘On demand, one year after date, with interest from date, for value 
received, we owe, both jointly and severally and promise to pay unto 
Vaughan & Company, Bankers, Franklin, Virginia, the just and full sum 
of one hundred and ten thousand dollars. 

‘*This obligation is to be used as collateral security for a loan to 
secure the deposits of the Farmers’ Bank of Franklin, Franklin, Vir- 
ginia, this day taken over by said Vaughan & Company, Bankers. We 
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and each of us hereby waive the benefit of our homestead exemption as 
to this obligation. 


‘“Given under our hands and seals this 21st day of March, 1921.’’ 


A year after the execution of the bond the plaintiffs sued the de- 
fendant thereon to recover the amount of the loan which had not been 
paid by the bank. The defendants argued that they should not be 
compelled to pay any part of the amount specified in the bond for the 
reason that the bond was given as a guaranty against loss to the plain- 
tiffs as a result of failure to collect from the Farmers’ Bank the note 
for $110,000, and that, as the plaintiffs had made no reasonable effort 
to collect the $110,000 from the bank, or from the collateral security re- 
ceived from the bank, the plaintiffs were not entitled to enforce the bond 
against the defendants. 

The court was of the opinion that the bond was not a contract of 
guaranty but an unconditional promise by the defendants to pay the 
sum of $110,000, and that, therefore, the plaintiffs’ failure to show 
diligent effort on their part to collect from the Farmers’ Bank before 
bringing the action against the defendants did not deprive the plaintiffs 
of the right to recover, as would have been the case had the bond been 
a contract of guaranty. In affirming a judgment for the plaintiffs the 
court said: 


‘In the instant case the defendants did not become sureties or in- 
dorsers on the principal note; their signatures were attached to a 
separate and distinct paper which was delivered to the plaintiff simul- 
taneously by the president of the bank with the note of the Farmers’ 
Bank. The circumstances under which the note was executed are de- 
tailed by Gen. C. C. Vaughan, Jr., and in no particular is he contra- 
dicted. In his examination as a witness he testified as follows: 

‘« «This (i. e., the bond) was executed by these people (i. e., the nine 
directors) in my presence, and it was then delivered later on by the 
president of the Farmers’ Bank when he turned over to me the note for 
$110,000 of the Farmers’ Bank and also a copy of the agreement.’ 

‘*At the time of the execution of the note, the defendants were facing 
a financial crisis, if not a more serious contingency. By the delivery of 
their note to the plaintiffs, this crisis was averted. For the time being, 
at least, they were ensconced in sanctuary. . . . 

‘‘In view of the surrounding circumstances, the stipulations con- 
tained in the bond executed by the defendants; the benefits accruing to 
the defendants at the time of the execution thereof; the positive testi- 
mony of Gen. Vaughan as to the execution and purpose of the bond; 
the failure of the defendants to testify as to their intention in executing 
the bond—we are clearly of the opinion that a proper construction of 
the bond upon which judgment was rendered is that the same is not a 
contract of guaranty, but that the same is a definite, unconditional 
promise, under seal, to pay $110,000 one year after its date, to Vaughan 
& Co., Bankers.’’ 
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BIDDER FOR BONDS DISAPPROVED BY ATTORNEY EN- 
TITLED TO RECOVER DEPOSIT 


In a decision of the Court of Civil Appeals of Texas it was held that 
a company agreeing to accept certain city bonds upon the approval of 
such bonds by a bond attorney was entitled to rely on the opinion of 
the attorney and to refuse to accept the bonds because of his disapproval, 
even though there were indications that his disapproval was due to the 
fact that he overlooked a provision in the transcript of the proceedings 
by which the bonds were issued. The case in which it was so held is 
C. W. MeNear & Co. v. City of Kaufman, 270 S. W. Rep. 211. 

It appeared that after the adoption by the city of Kaufman of an 
ordinance providing for the issue of certain bonds maturing in forty 
years, with the option of paying in ten years, an agent of C. W. MeNear 
& Co., the plaintiff, conferred with the city officials, and suggested that 
the ordinance be amended so as to change the option of payment from 
ten to fifteen years. With the understanding that such change would 
be made the plaintiff submitted a proposal to purchase the bonds, pro- 
vided that, prior to the delivery thereof, it should be furnished with 
a ‘‘ecomplete certified transcript of the proceedings evidencing the 
legality of the same, to the satisfaction of Wood & Oakley, or other 
universally recognized bond attorneys mutually agreed upon.’’ <A 
certified check for $2,500 was attached to the proposal, and it was pro- 
vided that the check was to be forfeited as liquidated damages in the 
event of the plaintiff’s failure to comply with the terms of the proposal, 
and was to be returned to the plaintiff upon delivery of the bonds or in 
the event that the approval was not accepted. The plaintiff’s proposal 
was accepted by the city of Kaufman. 

Subsequently the city council adopted an ordinance changing the 
option of payment from ten to fifteen years. A transcript of the pro- 
ceedings with reference to the bond issue was submitted to Charles B. 
Wood, of the firm of Wood & Oakley, who wrote to the plaintiff that 
he would approve the bond issue provided that ‘‘the ordinance direct- 
ing the bonds to be issued, and the bond form, provide for bonds 
optional in ten years.’’ Upon receipt of the attorney’s letter the plain- 
tiff sent it to the city council together with a letter stating that the bonds 
which Mr. Wood would approve were not the bonds which the plaintiff 
had bid for and which had been awarded to the plaintiff, and that for 
this reason the plaintiff could not take the bonds. The plaintiff also 
requested the return of the check deposited by it as evidence of good 
faith, but the mayor and the city council refused to return it. There- 
upon the plaintiff brought this action to recover it. 

It appeared that the ordinance changing the option of payment from 
ten years to fifteen years was in the bond transcript when Mr. Wood ex- 
amined the transcript, but that he failed to see it. It did not appear 
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that the plaintiff knew that he had overlooked and had not considered 
the fifteen year option ordinance until after the action was brought. 
When the plaintiff learned that fact and that Wood was willing to ap- 
prove the bond issue with the fifteen year option, based on the ordinance 
which he had previously overlooked, it offered to take the bonds in ac- 
cordance with its original offer, and to pay any damages sustained by 
the city. The bonds, however, had been already sold to another bidder. 

Upon appeal from a judgment for the defendant it was held that 
Wood’s letter saying that he would not approve the bonds unless they 
were changed from the fifteen year optional bonds bid for, to ten year 
optional bonds not bid for, was a plain refusal to approve the bonds 
for which the plaintiff had bid, and since the pjaintiff’s bid was con- 
ditioned on Wood’s approval of the bond issue, when such approval 
was withheld the plaintiff was entitled to the return of its deposit, with 
interest from the time the plaintiff demanded its return. In reversing 
the judgment for the defendant, the court said: 


‘‘There is no doubt about the meaning of the contract. It is clear 
and unequivocal, and obligates plaintiff to take the bonds bid for and at 
the price stated, ‘provided that prior to the delivery of said bonds we 
are furnished with a complete certified transcript of the proceedings 
evidencing the legality of the same, to the satisfaction of Wood & 
Oakley, or other universally recognized bond attorneys mutually agreed 
upon.’ Plaintiff’s bid was for bonds with an option of payment in 
fifteen years. That under this bid plaintiff was under no obligation to. 
accept bonds containing option of payment in ten years is elementary, 
regardless of how good they may be, and, under said bid, plaintiff was 
under no obligation to take the bonds with the option of payment in 15 
years until defendant furnished a complete certified transcript of the 
proceedings evidencing the legality of the same to the satisfaction of 
Wood & Oakley. The question here is not whether these bonds were 
legal; the question is not whether the opinion of the attorney was er- 
roneous, nor whether the attorney made a mistake, but the all-important 
and controlling question is, did the bond transcript furnished evidence 
the legality of the 15 year option of payment bonds, bid for, to the 
satisfaction of Chas. B. Wood? This question is answered in the 
negative by Mr. Wood’s letter of June 15, 1922.”’ 


CREREEES 


ACCOMMODATION INDORSER PAYING NOTE ENTITLED TO 
CONTRIBUTION FROM CO-INDORSER 


An accommodation indorser of a note who paid the note was held 
entitled to contribution from a coindorser in the case of Keefer v. Valen- 
tine, 203 N. W. Rep. 787, a recent decision of the Supreme Court of 
Iowa. The note in question evidenced an indebtedness of the Merry 
Grace Oil & Gas Association, Limited, a copartnership. The note was 
signed in the name of the partnership by the plaintiff, as president, and 
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Walter Zink as secretary and treasurer, and indorsed on the back be- 
fore its delivery to the payee by R. 8. Grossman, W. S. Montgomery and 
the defendant, Valentine. All of these persons were members of the 
partnership. 

Certain payments were made and indorsed on the note. Sub- 
sequently the plaintiff, Grossman, and Montgomery paid the balance due 
on the note, and the plaintiff, for himself and as assignee of Grossman 
and Montgomery, sued the defendant for contribution. It appeared that 
Zink, the other person whose name appeared upon the note, was in- 
solvent. 


The court held that the plaintiff was entitled to contribution, and in 
so holding, said: 


‘There is no question of the order of the indorsements ; they were all 
made before the delivery of the note to the payee, and were for the ac- 
commodation of the maker of the note, the Merry Grace Oil & Gas As- 
sociation, Limited. Section 3060a64, Code Supplement 1913; section 
9528, Code 1924. It cannot be doubted that under such circumstances, 
where one indorser pays the note, a right to contribution from a co- 
indorser arises by legal implication from the fact of cosuretyship, and 
the payment of one coindorser of the whole debt. Novak v. Dupont, 112 
Iowa, 354, 83 N. W. 1062; Flickinger v. Price, 165 Iowa, 570, 146 
N. W. 738.’’ 





The Law of Bank Checks 


Certification of Checks (Continued) 
A Consideration of the Decisions Defining the Rights and Liabilities of the Bank, 
Its Depositor and Other Parties in Connection with Certified Checks 
By JOHN EDSON BRADY and FRANK P. WOGLOM 


NOTE. This is the eighth of a series of articles dealing with the 
Law of Bank Checks. Subsequent articles will take up Presentment, 
Protest, Collection, Alteration, Forgery, Clearing Houses and other 
phases of this branch of the law. 

Each article will be made as complete as possible and will 
undertake to refer to every decision of the American Courts deal- 
ing with the subject under discussion. 


§ 44. Effect of certification. (Continued.) 

§ 45. Certification by mistake. 

§ 46. Certification by mistake after payment stopped. 
§ 47. Certification of post-dated check. 

§ 48. Wilful certification of overdraft check. 


§ 44. Effect of certification. (Continued.) 


Where the holder of a check has it certified, the check is, as between 
the drawer and holder, regarded as paid, and the bank is not rendered 
liable to the drawer’s creditors by paying the check after receiving 
notice of the drawer’s insolvency.** 

As between the drawer of the check and the payee, where the payee 
has the check certified such act operates to extinguish the debt.7> 

While certification admits the genuineness of the drawer’s signature 
and the sufficiency of his account, it does not warrant the genuineness 
of the body of the check as against alteration or forgery,‘® nor does it 
admit the genuineness of the indorsements.** 

A distinction is drawn between the effect of certification at the 
instance of the holder of a check and certification at the drawer’s request 
before delivery. 

When the holder of a check has it certified the drawer and all in- 


74. Strauss v. American Exch. Nat. Bank, 72 Ill. App. 314. 
75. Scheffenacker v. Hoopes, Md., 77 Atl. Rep. 130. 


St. Regis Paper Co. v. Tonawanda Board & Paper Co., 107 N. Y. App. Div. 
90, 94 N. Y. Supp. 946. 


76. June issue page 426. 
77. See Sec. 49 “Forged indorsement of certified check.” 





506 THE BANKING LAW JOURNAL 


dorsers are discharged from liability thereon.** This provision is now a 
part of the Uniform Negotiable Instruments Law.*® But the certifica- 
tion of a check by the drawee bank at the request of the holder releascs 
only the existing indorsers and does not release subsequent indorsers.®°® 

The holder of a check is entitled to present it for payment only, and 
the bank on which it is drawn is under an obligation to the drawer to 
pay it upon presentment. When the check is presented the bank is 
presumably ready to pay it, provided it is regular and there are sufficient 
funds on deposit for that purpose. If the holder requests certification 
instead of payment, he enters into a new contract with the bank, and one 
which was not within the contemplation of the drawer. And the law 
will not permit the money to be thus left in the bank, after the present- 
ment of the check, for the accommodation of the holder, without dis- 
charging the drawer. The act of the holder of a check, in having it 
certified, releases the drawer and prior indorsers, notwithstanding that 
the check is subsequently presented for payment, payment refused, and 
notice of dishonor given within the time required by law.*! 

The certification of a check if made at the instance of the drawer 
does not become effective until the issuance and delivery of the check 
to the payee.*? 

If the check is certified prior to its delivery to the payee the drawer 


remains liable thereon,’? even though the certification is had at the 
special request of the payee.** 


78. Merchants’ Nat. Bank v. State Nat. Bank, 10 Wall, (U. S.) 604; Wright 
v. McCarty, 92 Ill. App. 120; Continental Nat. Bank v. Cornhauser, 37 Ill. App. 
475; McCarty Bros. v. Ft. Dearborn Nat. Bank, 208 Ill. App. 282; Baltimore 
Commercial Bank vy. Shapiro, Md., 118 Atl. Rep. 858; First Nat. Bank v. Currie, 
147 Mich. 72, 110 N. W. Rep. 499; Times Square Automobile Co. v. Rutherford 
Nat. Bank, 77 N. J. L. 649, 73 Atl. Rep. 479; Jones v. Nat. Bank of North 
Hudson, N. J., 113 Atl. Rep. 702; Davenport v. Palmer, 137 N. Y. Supp. 796; 
Dunn vy. Whalen, 120 N. Y. App. Div. 729, 105 N. Y. Supp. 588; First Nat. Bank 
v. Leach, 52 N. Y. 350; Thomson v. Bank of British North America, 82 N. Y. 1; 
Meuer v. Phoenix Nat. Bank, 94 N. Y. App. Div. 331, 88 N. Y. Supp. 83; Olsen v. 
Bankers Trust Co. 199 N. Y. Supp. 700; Carnegie Trust Co. v. First Nat. Bank, 
213 N. Y. 301; Girard Bank v. Bank of Pennsylvania, 39 Pa. 92. 

79. The Uniform Negotiable Instruments Law provides: 

“See. 188. Effect Where the Holder of Check Procures it to be Certified.— 
Where the holder of a check procures it to be accepted or certified the drawer and 
all indorsers are discharged from liability thereon.” 

Sec. 324 of the New York Act. 

80. John J. Felin & Co., Inc., v. Petix, 167 N. Y. Supp. 1073. 

81. First Nat. Bank v. Currie, 147 Mich. 72, 110 N. W. Rep. 499. 

82. Anglo-South American Bank v. Nat. City Bank, 161 N. Y. App. Div. 268, 
146 N. Y. Supp. 457. 

Smith v. Field, 19 Idaho, 558, 114 Pac. Rep. 668. 

83. Brown v. Leckie, 43 Ill. 497; Born v. First Nat. Bank, 123 Ind. 78, 24 
N. E. Rep. 173; Minot v. Russ, 156 Mass. 458, 31 N. E. Rep. 489; Cullinan v. 
Union Surety Co., 79 N. Y. App. Div. 409; Davenport v. Palmer, 137 N. Y. Supp. 
796; Olsen v. Bankers Trust Co., 199 N. Y. Supp. 700; Cincinnati Oyster & Fish 
Co. v. Nat. Lafayette Bank, 51 Ohio St. 106, 36 N. E. Rep. 833. 

84. Born v. First Nat. Bank, 123 Ind. 78, 24 N. E. Rep. 173: 

Palmer, 137 N. Y. Supp. 796. Phaenk: I 

In Randolph Nat. Bank v. Hornblower, 160 Mass: 401, where the payee of a 
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In cases where certification is obtained by the drawer before de- 
livery the character of the drawer’s liability is not thereby changed, and 
the ordinary rules as to presentment and notice of dishonor must be 
complied with, in order to fix his liability, just as in the case of an 
uncertified check.§5 

If, however, the drawer of a check gets the bank to certify his 
check and then delivers it to the holder and the latter neglects to 
present it to the bank in due course, the drawer is discharged to the 
extent that he suffers by the delay.*® 

When the drawer of a check has such check certified himself, the 
bank is liable only to a holder in due course of such check; and where 
the drawer of such a certified check received it back from the payee 
thereof after the failure of the bank, he was not entitled to set off the. 
amount of the check against an indebtedness he owed the bank.’* 


§ 45. Certification by mistake. 


While it cannot be doubted that the certification of a check creates a. 
new contract between the holder of a check and the bank which makes: 
the certification, the effect of which is to impose upon the bank certifying 
it an obligation to pay the check to the holder,®* this rule is subject to. 
the qualification that if the new contract evidenced by the certification 
has been induced by mistake, and the rights of third parties have not 
intervened, and the holder has lost nothing, nor changed his position. 
in reliance upon the certification, the certifying bank may be relieved 
from liability.§® 

In a case where the bank certifies a check in the mistaken belief that 
the drawer had on deposit to his credit sufficient funds for that purpose, 
it may correct the mistake and cancel the certification by giving notice 
to the holder before the check has passed from his hands to the hands 
of a bona fide holder, unless there has been a change of circumstances 
by reason of the mistaken certification. In other words, where a bank 
certifies a check at the instance of the holder, in the mistaken belief that 


check insisted that it be-certified, and, at the drawer’s request, the payee’s 
messenger got the check from the drawer, had it certified and then delivered it to 
the payee, it was held that the drawer was not released by the certification. 

85. Andrews v. German Nat. Bank, 59 Tenn. 211. 

Cullinan v. Union Surety Co., 79 N. Y. App. Div. 409. 

The fact that the drawer of a check, payable to his own order, has it certified 
by the drawee bank does not affect his liability, either as drawer or indorser. 
Strauss v. Miltenberger, 197 N. Y. Supp. 599. 

86. City of Brunswick v. Peoples Sav Bank, 194 Mo. App. 360, 190 S. W. 60. 

87. Schlesinger vy. Kurzrok, 47 Mise. (N. Y.) 634, 14 N. Y. Supp. 442. 

88. See Sec. 44 “Effect of certification.” 


89. Carnegie Trust Co. v. First Nat. Bank, N. Y., 156 N. Y. App. Div. 712,. 
141 N. Y. Supp. 745; Irving Bank v. Weatherald, 36 N. Y. 335; Mt. Morris Bank 
v. Twenty Third Ward Bank, 172 N. Y. 244; Brooklyn Trust Co. v. Toler, N. Y., 
65 Hun. (N. Y.) 187, affirmed without opinion 138 N. Y. 675; Nat. Bank of 
Commerce v. Baltimore Commercial Bank, Md., 118 Atl. Rep. 855. 
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the funds are sufficient, and the mistake is discovered and notice given 
to the holder before he has suffered any loss as a result of the certifica- 
tion, and before the rights of any third parties have attached, the bank 
is liable to the holder on the certification only to the extent of the de- 
positor’s actual balance at the time of the certification.®° 

This rule, perhaps with stronger reason, it seems, would obtain in 
cases where the mistake was induced by fraud.®! 

A bank, it is true, makes certain warranties in certifying a check,®? 
but it does not warrant the title of the payee or his right to collect the 
check. The obligation to pay the check upon presentation is therefore 
a qualified one, which becomes absolute if the paper passes into the hands 
of a third party bona fide, or if the holder changes his position to his 
disadvantage in reliance upon the certification.®* 

But so long as there are sufficient funds of the depositor in the bank’s 
possession, out of which it may reimburse itself for the liability incurred 
by certification, the bank cannot successfully urge an error in certifica- 
tion, by reason of insufficient funds of the depositor with which to pay 
the check.®* 

In order to entitle the bank to free itself from the obligations im- 
posed by its own voluntary act of certification, there must be a clear 
showing that such act was done in error.®° 

It has been held in a New York ease, that while the act of a teller in 


certifying a note without consulting the state of the account of the 
makers with the bank, may be characterized as careless, such cireum- 
stance is not sufficient to prevent the bank which has paid the note after 
certification, from recovering the amount of such payment.®® 


90. Dillaway v. Northwestern Nat. Bank, 82 Ill. App. 71; Irving Bank v. 
Wetherald, 36 N. Y. 335; Brooklyn Trust Co. v. Toler, 65 Hun. (N. Y.) 187, 
affirmed without opinion 138 N. Y. 675; Rankin v. Colonial Bank, 64 N. Y. Supp. 
32, 31 Misc. Rep. (N. Y.) 227; See also Bank of the Republic v. Baxter, 31 Vt. 101. 

A check endorsed by a proper officer “good” is presumptive evidence that the 
money is on deposit but this presumption may be rebutted by proof of mistake. 
Smith v. Branch Bank at Mobile, 7 Ala. 880. 

A note payable at a bank was certified in the mistaken belief that the maker’s 
account was sufficiently large to pay it. The bank notified the owner and 
indorser but the note was presented through the clearing house, the rules of which 
required payment and rectification afterwards directly between banks. It was 
held that the payment through the clearing house was not a voluntary one and 
that the bank could recover from the owner of the note the money paid. Mt. 
Morris Bank v. Twenty Third Ward Bank, 172 N. Y. 244. 

91. Farmers’ Savings Bank v. American Trust Co., 203 S. W. Rep. 674. 


92. See Sec. 44 “Effect of certification.” 

93. National City Bank v. Titlow, 233 Fed. 838. 

Riverside Bank v. First Nat. Bank, 74 Fed. Rep. 276. 
_ Carnegie Trust Co. v. First Nat. Bank, N. Y., 156 N. Y. App. Div. 745, 141 
N. Y. Supp. 745; White v. Continental Nat. Bank, "64 N. Y. 316. 

94. National Bank of Commerce y. Baltimore Commercial Bank, Md., 118 Atl. 
Rep. 856. 
. oe National Bank of Commerce y. Baltimore Commercial Bank, Md., 118 Atl. 
ep. 

96. Nat. Park Bank v. Steele & Johnson Mfg. Co., N. Y., 58 Hun. 81. 
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Where a bank, through a mistake, certifies an overdraft check for a 
depositor and afterwards pays the check, it may recover the amount of 
the overdraft from the depositor. A depositor is liable to his bank for 
overdrafts made by him, and the fact that a check is certified does not 
affect the bank’s right to collect from him.®* 


§ 46. Certification by mistake after payment stopped. 

A bank should not, of course, certify a check after the drawer has 
stopped payment on it. It has been held, however, that where a bank 
has certified a check by mistake after payment has been stopped, it may 
correct the error by immediately notifying the holder before the check 
has passed from his hands to those of a bona fide owner.®$ 

So, in a New York case it was held, that where a bank through the 
mistake of its teller certifies a check upon which the payment has 
previously been stopped, and the check has not left the hands of the 
payee, who shows no change of circumstances and no harm or injury to 
himself and where the drawer is not discharged by the certification for 
the reason that he has himself created the situation by stopping payment 
before the mistaken certification is made, the case is taken out of the 
rule of liability of a bank upon its certification, and no recovery again.si 
the bank, upon suit by such payee, will le.°® 


§ 47. Certification of post-dated check. 

In a New York ease it was said ‘‘Post-dated checks are instrumen's 
often used, and their nature and character are well understood by 
bankers and the trading community. By all such persons it is regarded 
that the drawer is not in funds at the bank on which he draws his check, 
when he makes and delivers the same, and does not expect to be, .until 
the arrival of the date inserted in the check.’’!° 

None of the officers or agents of a bank has power to certify a check 
unless the bank has funds of the drawer in hand to meet the check.1°! 

This limitation on the general authority of officers or agents of the 
bank, is in law: presumed to be known by all the bank’s customers and 
others who act upon the statements and representations of its agents.1°? 


97. Prowinsky v. Second National Bank, D. C., 265 Fed. Rep. 1003. 

98. Security Savings & Trust Co. v. King, Ore., 188 Pac. Rep. 465. 

99. Baldinger v. Manufacturers’-Citizens’ Trust Co., N. Y., 93 Mise. Rep. 94, 
156 N. Y. Supp. 445. 

See also Clews v. Bank of New York, 114 N. Y. 70. 

100. Clark National Bank v. Bank of Albion, 52 Barb. (N. Y.) 592 at p. 600. 

101. Swenson Bros. Co., v. Commercial State Bank, Neb., 154 N. W. Rep. 
233; Clark Nat. Bank v. Bank of Albion, 52 Barb. (N. Y.) 592. 

The certification is simply answering the supposed inquiry of the holder of the 
check, or of one about to take it, if the maker has funds on deposit in the bank 
out of which it can be paid. Clark National Bank v. Bank of Albion, N. Y. 52 
Barb. 592. 

102. Clark National Bank v. Bank of Albion, N. Y. 52 Barb. 592; Swenson 
Bros. Co, v. Commercial State Bank, Neb. 154 N. W. Rep. 233. 

But this point must be raised in the trial court, if at all, and is not avail- 
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In an Iowa case it appeared that the plaintiff gave a post-dated 
check for $1,000 payable to bearer in payment for 15 gallons of whiskey, 
which turned out to be water. The person who received the check im- 
mediately had it certified. Later, one Dale, claiming to be an innocent 
purchaser, presented it at the drawee bank for payment. Payment of 
the check was refused because the drawer had in the meantime counter- 
manded it. The drawer brought action against the bank, asking for an 
injunction restraining it from paying the check and for other ap- 
propriate relief. It appeared that Dale received the check prior to its 
date for a gambling debt of $100 and $300 in cash. It was held that 
Dale was not a bona fide holder and that the plaintiff was entitled to 
the relief asked for.1°3 

So, it is held that, where a check is post-dated and is certified by the 
drawee bank prior to the time of its date, one who takes the check, by 
indorsement before the date of the check arrives cannot recover thereon 
from the bank. He has notice from the face of the check of its wrongful 
certification.14 


§ 48. Wilful certification of overdraft check. 

A bank, which knowingly certifies a check at a time when the drawer 
has no funds in the bank, or when the amount on deposit to the drawer’s 
credit is insufficient to pay the check, may be held liable for the full 
amount of the check at the instance of a bona fide holder thereof,1° 
and this is so even in a case where the certification was made in violation 
of a statute against certifying checks in the absence of funds on deposit 
to the drawer’s credit. 

In one case it appeared that the cashier of a bank in Michigan, in 
violation of the banking laws, certified a check for a customer whose 
deposit was much less than the amount of the check. After being in- 
dorsed by three parties, the check was delivered by the last indorser to 
the plaintiff in Arkansas, in payment for land. The plaintiff took the 


able as a defense when raised for the first time on appeal. Schoen v. Security 
Bank, N. Y., 81 Mise. Rep. (N. Y.) 173, 142 N. Y. Supp. 309. 


103. Wilson v. Mid-West State Bank, Ia., 186 N. W. Rep. 891. 


104. Clark Nat. Bank v. Bank of Albion, 52 Barb. (N. Y.) 592. 

See dicta to this effect in the case of Schoen v. Security Bank, N. Y. 118 
Mise. Rep. (N. Y.) 173, 142 N. Y. Supp. 309 citing First Nat. Bank v. Leach, 52 
N. Y. 350, and Crawford v. West Side Bank, 100 N. Y. 50. 


105. Border Nat. Bank v. American Nat. Bank, 282 Fed. Rep. 73; Union 
Trust Co. v. Preston Nat. Bank, 136 Mich. 460, 99 N. W. Rep. 399; First Nat. 
Bank v. Union Trust Co., 158 Mich. 94, 122 N. W. Rep. 547; Security State Bank 
v. State Bank of Brantford, N.D., 154 N. W. Rep. 282; Farmers’ & Mechanics’ 
Bank v. Butchers’ & Drovers’ Bank, 14 N. Y. 623; Cooke v. State Nat. Bank, 52 
N. Y. 96; Meads v. Merchants’ Bank, 25 N. Y. 143. 

106. Union Trust Co. v. Preston Nat. Bank, 136 Mich. 460, 99 N. W. Rep. 
399; First Nat. Bank v. Union Trust Co., 158 Mich. 94, 122 N. W. Rep. 547; 
Smith v. Hubbard, Mich., 171 N. W. Rep. 546. 
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check without notice that it had been wrongfully issued. It was held 
that the defendant bank was liable on the check.1% 

But where the defendant national bank advised plaintiff that it 
would pay checks drawn by a third person, though such person had no 
funds on deposit, and the plaintiff cashed such checks in reliance 
thereon, it was held that there was no certification, but a guaranty not 
within the powers of a national bank, and that the defendant was not 
liable thereon.1°8 

The payee of a check, who has it certified, may be a bona fide holder 
thereof and entitled to recover upon the certification, although the 
drawer had no funds in the bank at the time the check was certified.1°9 

But, if the payee has the check certified, knowing that the drawer is 
without funds in the bank, he is not a bona fide holder and cannot re- 
cover from the bank on the certification.11° 

Where a broker pledged securities to a national bank, which then 
certified his checks although he had no cash deposit in the bank, it was 
held that the fact that such certification was in violation of the United 
States statutes did not deprive the bank of its lien against the se- 
curities.111 

The penalty for such a violation by a national bank is the forfeiture 
of its charter and the winding up of its affairs, and the officers who un- 
lawfully certify are made guilty of a criminal offense.1!? 


107. Smith v. Hubbard, Mich., 171 N. W. Rep. 546. 

108. Bowen v. Needles Nat. Bank, 94 Fed. Rep. 925. 

109. First Nat. Bank v. Union Trust Co., 158 Mich. 94, 122 N. W. Rep. 547. 

110. First Nat. Bank v. Union Trust Co., 158 Mich. 94, 122 N. W. Rep. 547. 

111. Thompson v. St. Nicholas Nat. Bank, 146 U. S. 240. 

112. Where the president of a bank certified checks, there being no deposit 
to warrant such certification, but where the president had been informed by the 
cashier that the customer’s deposit was sufficient the president was held “not 
guilty of the violation of the statute against wrongful certification.” Spurr v. 
U. S., 174 U. 8. 728. 

An indictment under the act of July 12, 1882, ce. 290, See. 13, amendatory of 
Rev. St. See. 5208, which makes it a misdemeanor for “any officer, clerk, or agent 
of any national banking association” to “certify any check” drawn by a person 
who did not then have on deposit sufficient money to meet the same, need not 
allege delivery of the check by the bank after the certification. United States v. 
Potter, 56 Fed. Rep. 83. 

Where the president of a national bank acting in good faith treated the 
overdraft of a customer as a loan, and certified checks, it was held that there was 
no violation of the federal statute. Potter v. United States, 155 U. S. 438, 





The Liability Where Checks Signed in Blank 
Are Wrongfully Transferred 


A Discussion of the Decisions in Which Checks Signed in Blank Have Been 
Filled Out and Transferred Without Authority 





Bank depositors, for business reasons, sometimes sign checks in 
blank and leave them with a trusted employee to be filled in and used as 
needed. Occasionally such a check falls into the wrong hands and is 
fraudulently filled in and negotiated. In eases of this kind the loss 
falls on the drawee bank or on one to whom the check was transferred, 
and not on the depositor. However, if the depositor has been unusually 
negligent in the matter, the loss may be placed upon him. 

The authority for imposing the loss upon the drawee bank, or other 
innocent party, in such a ease is found in the Uniform Negotiable In- 
struments Law. 

A check, of course, has no inception as a legal obligation until it has 
been delivered by the drawer to the party for whom it is intended. If, 
for instance, a depositor should draw a check payable to John Smith or 
order and leave it in his desk and John Smith should take the check from 
the desk without authority, he could not enforce it against the drawer. 
The reason is that there had been no delivery of the check and ‘‘every 
contract on a negotiable instrument is incomplete and revocable until 
delivery of the instrument for the purpose of giving effect thereto.’’ 
Section 16, Uniform Negotiable Instruments Law. 

But if John Smith, the payee, should indorse the check and transfer 
it to a holder for value and without notice of the manner in which the 
payee came into possession of the check, that holder would be entitled to 
enforce the check. This is also covered by Section 16 of the Negotiable 
Instruments Law, which provides ‘‘where the instrument is in the hands 
of a holder in due course, a valid delivery thereof by all parties prior to 
him so as to make them liable to him, is conclusively presumed.’’ 

And the Negotiable Instruments Law (Section 15) also provides: 
‘“Where an incomplete instrument has not been delivered it will not, if 
completed and negotiated without authority, be a valid contract in the 
hands of any holder, as against any person whose signature was placed 
thereon before delivery.’’ This is the provision of the law which governs 
the liabilities of the parties in the decisions to be referred to in this sec- 
tion. It draws a distinction between checks which are completely filled 
out, when wrongfully taken, and checks which are not. 

In Linick v. Nutting, 140 N. Y. App. Div. 265, 125 N. Y. Supp. 93, 
an innocent purchaser of the check involved was held liable. The 
plaintiff signed a blank check, but did not fill it out. It was stolen from 
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him and the blanks filled in with the name of a fictitious person as 
payee and the amount of $147.87. The parties who stole the check had 
it certified, indorsed the name of the payee on it, and passed it on to the 
defendant for value, by whom it was collected from the drawee bank. 
The plaintiff took up the check and brought suit against the defendant. 
It was held that the plaintiff was entitled to recover. 

In Citizens’ National Bank of Evansville v. Reynolds, Ind., 126 
N. E. Rep. 234, the loss was thrown upon the drawee bank. It appeared, 
however, that the bank was guilty of negligence in cashing the check and 
the lability was based on that ground. No mention of the Negotiable 
Instruments Law was made, although the statute had been enacted in 
Indiana prior to the time of the transaction. It appeared that C. W. 
Reynolds was a depositor in the defendant bank. He signed a number of 
blank checks and delivered them to his agent, W..N. Brown. Brown 
was authorized to fill in the blank spaces in the checks and use them in 
the purchase of live stock. One of these checks was lost by Brown, or 
stolen from him. At any rate, it fell into the hands of a stranger, who 
wrote in the name of W. N. Brown as payee, filled in the date and made 
the amount $435. , 

This check was presented to the bank for payment. The person who 
presented it indorsed ‘‘W. N. Brown’’ on the back of the check and 
the bank paid it. The party who presented the check to the bank was 
not W. N. Brown and, whoever he was, he was unknown to the bank. 
The bank, however, did not require him to identify himself and paid the 
money upon presentation of the check. 

In holding the bank liable, the court said: ‘‘The rule is well estab- 
lished that a bank on which a check is drawn must ascertain at its peril 
the identity of the person named therein as payee. Where a check is 
presented for payment by a person who is unknown to the bank, it be- 
comes the imperative duty of the bank to require him properly to 
identify himself as the payee named in the check. For its own pro- 
tection, the bank may go further. It may refuse payment until the 
stranger brings in a person whom the bank knows to be financially re- 
sponsible and who is willing to become indorser.’’ 

A ease in which the drawee bank was held free from liability because 
of the depositor’s negligence is S. S. Allen Grocery Co. v. Bank of 
Buchanan County, Kansas City, Mo., Court of Appeals, 182 S. W. 
Rep. 777. 

The plaintiff grocery company was one of the depositors of the de- 
fendant bank. The president of the company found it necessary to 
absent himself from the city and left behind a check book containing a 
number of signed blank checks in the custody of the manager. The 
manager had authority to fill out the checks and use them in carrying on 
the business until the president’s return. 

Rose, a traveling salesman, had transacted business with the com- 
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pany and the evidence indicated that, while in the office, he discovered 
the presence of the book containing the blank checks and also obtained 
the knowledge that it was the manager’s habit to leave the check book 
upon his desk, even at times when he left the office. At any rate, Rose 
visited the office during the noon hour and inquired for the manager. 
Upon being informed that the manager was out for lunch, he requested 
permission to write some letters. Permission was granted and he seated 
himself at the manager’s desk. While apparently engaged in writing 
his letters he surreptitiously abstracted a sheet containing three signed 
blanks from the book. 

He filled out one of them for $395.60, which was paid by the teller 
of the defendant bank to whom he presented it and to whom he was 
known. He filled out the second check for the sum of $2,700.95. This he 
presented at a trust company and received a ecashier’s check which he 
subsequently collected. The third check he filled in for $195.15 and 
delivered it to a jeweler in payment for a ring. As a result of Rose’s 
transactions, the plaintiff’s account was overdrawn by more than $600. 
The grocery company’s credit in the bank was perfectly good and the 
latter paid the checks as they came in without hesitancy. 

When the frauds were discovered, the grocery company commenced 
action against the bank to recover the amount of its depesit at the time 
when Rose started his operations. The plaintiff company based its 
right to recover on the theory that the checks were incomplete instru- 
ments which had never been delivered and which were completed and 
negotiated without authoritv, contending that case came within Section 
15 of the Negotiable Instruments Law referred to above. 

The defendant argued that, by reason of the extreme negligence of 
the grocery company, the provision of the statute did not apply. 

The court decided that the equities were entirely with the bank, and 
declined to permit the plaintiff to recover, saying: 

‘‘As a general rule, the delivery of an incomplete negotiable in- 
strument by the maker who signs it is indispensable to the creation of a 
contractual obligation on the part of such maker. Until delivery, the 
instrument is but so much waste paper. The provisions of Section 9986 
(Negotiable Instruments Law, § 15) are merely a legislative enactment 
of this rule, which had the support of the great weight of authority 
when the Negotiable Instruments Act was adopted in this state. We 
think this section was not intended to abrogate or impair other well 
recognized rules by which in certain instances delivery by the maker 
would be implied, either from authority actually conferred by him upon 
an agent, or from conduct which should estop him from claiming that 
he had not delivered or authorized the delivery of the signed instrument. 

‘*Allen, the president and principal stockholder of the plaintiff 
corporation, controlled its policies and business affairs. He was an able, 
experienced and careful merchant who had succeeded in building up a 
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large and successful business, and it is with much reluctance that we 
give expression to the conviction that in adopting and pursuing the 
course of business under consideration, he and the manager, who acted 
under his orders, were grossly negligent in keeping the book of signed 
blank checks in such an exposed place without taking any precautions 
to guard against its spoliation. In the manager’s use of the book knowl- 
edge was imparted not only to the employees but to others who visited 
the office on business, that it contained signed blank checks. That fact 
may be said to have been publicly proclaimed, and by offering such easy 
opportunities for the commission of a crime, plaintiff was as much a 
tempter of the criminally minded and morally weak to whom such op- 
portunity might come as it would have been had it left money lying un- 
watched and exposed in the office, or, as in one of the English cases, had 
signed a blank check and tossed it into the street. Certainly plaintiff, 
when it signed the checks, must be held to have anticipated that in the 
usual course of business they would be issued, and that some of them 
would pass into the hands of innocent holders for value before presenta- 
tion to the defendant for payment, and it owed a duty to such holders, 
despite the fact that they were under no legal obligation to acquire title 
or ownership of such paper, to exercise some care in its custody during 
the interim between the signing and delivery thereof.’’ 

The loss was also placed on the drawer in Phillips v. A. W. Joy Co., 
Maine, 96 Atl. Rep. 727. In this case it appeared that the treasurer of 
the defendant company was in the habit of signing in blank each morn- 
ing a sufficient number of checks for use during the day. The check 
book, in which the signed checks were left until needed, was frequently 
left unprotected on a desk in the defendant’s office. The practice was 
for the defendant’s bookkeeper te fill out the checks and use them as 
occasion demanded. 

One of these was stolen and filled out for $113.75. The person who 
took the check called up the plaintiff on the telephone and asked him 
if he would cash the check. The plaintiff believing that he recognized 
the voice of the treasurer of the defendant company, answered affirma- 
tively, and later gave the person presenting the check the amount for 
which it called. It was held that, under these circumstances, the de- 
fendant was liable on the check. 

Concerning the defendant’s negligence, the court said: ‘‘The element 
of negligence on the part of the signer also plays an important part. It 
is conceded that this check was signed in blank. Was there such neg- 
ligence on the part of the defendant company or its agents as will permit . 
this plaintiff to recover? The case seems to show quite clearly that the 
check book was left about the office in such a way that this check was, in 
facet, undoubtedly stolen, and, as we have already seen, according to the 
plaintiff’s undisputed testimony, the bookkeeper admitted that ‘it would 
be easy for anybody to come in and abstract one of the checks.’ Under 
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all the circumstances it seems to us, in view of the character of the paper 
stolen, its condition as to signature when stolen, the negligence in leaving 
the signed checks in such environment that theft was easy, and the ap- 
parent care of the plaintiff before cashing the check, that we should 
apply the rule of estoppel noted in Salley v. Terrill, 95 Me. 553, 50 Atl. 
Rep. 896, as well as the rule that, when one of two innocent persons 
must suffer by the act of a third, he who has enabled such person to 
oceasion the loss must sustain it.’’ 

In Edelen v. Oakland Bank for Savings, Cal. 178 Pac. Rep. 737, 
it appeared that the plaintiff kept a checking account in the defendant 
bank. He had in his employ a trusted bookkeeper by the name of Mrs. 
Simpson. It was his practice to sign checks in blank and deliver them 
to Mrs. Simpson to be filled out by her and used in the conduct of his 
business as occasion required. 

* When Mrs. Simpson left the plaintiff’s employment she retained one 
of the blank checks, which she filled out for the sum of $600. Her son 
indorsed the cheek with the name which he had written in as payee, and 
collected it through another bank. When the plaintiff discovered what 
had happened, he brought suit against the bank for the amount of the 
check, and,-as stated, it was held that he could not recover on the ground 
that the plaintiff’s own negligence was proximate cause of his loss. 
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BANK LIABLE IN PAYING FICTITIOUS PAY- 
ROLL CHECKS 


William J. Conners Car Co., Inc. v. Manufacturers’ & Traders’ National 
Bank of Buffalo, New York Supreme Court, 209 N. Y. Supp. 406 


The plaintiff company kept its account in the defendant bank. 
It was the duty of three employees of the plaintiff, an assistant fore- 
man, a time keeper and an inspector foreman to make up the pay roll. 
By placing fictitious names upon the pay roll, these three succeeded 
in getting checks payable to the orders of the fictitious persons. They 
indorsed the payees’ names upon these checks and collected the 
proceeds. Three of the checks were cashed at the defendant bank. 
The rest of them were collected through other banks. Upon motion, 
the defendant drawee bank had these collecting banks brought in as 
additional defendants. 

It was held that the defense of negligence on the part of the 
plaintiff, interposed by the defendant drawee bank, could apply only 
to the three checks cashed over the defendant’s counter; that the 
defendant collecting banks could not set up negligence on the part 
of the plaintiff as a defense against their liability to the drawee bank 
for the checks collected by them respectively. It was held, accord- 
ingly, that the plaintiff was entitled to judgment against the drawee 
bank for the amount of the forged checks and that the defendant 
drawee was entitled to judgment against the defendant collecting 
banks for the amounts of the checks respectively collected by them. 


Action by the William J. Conners Car Co., Inc., against the Manu- 
facturers’ & Traders’ National Bank of Buffalo and others. On plain- 
tiff’s motion for summary judgment under Rules Civil Practice, rule 
113. Motion granted. 

Falk, Phillips & Schlenker, of Buffalo, for plaintiff. 

Love & Keating, of Buffalo, for defendant Manufacturers’ & Traders’ 
Nat. Bank of Buffalo. 

Wilcox & Van Allen, of Buffalo, for defendant Liberty Bank of 
Buffalo. 

NOTE—For similiar decisions see Banking Law Journal Digest (Third 


Edition, 1925) §§ 430, 433. 
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Kenefick, Cooke, Mitchell & Bass, of Buffalo, for defendants Buffalo 
Trust Co. and Marine Trust Co. of Buffalo. 

Wilbur B. Grandison, of Buffalo, for defendant People’s Bank of 
Buffalo. 

Francis E. Kerwin, of Buffalo, for defendant Genesse Nat. Bank of 
Buffalo. 


HINKLEY, J.—The action was originally brought against the de- 
fendant Manufacturers’ & Traders’ National Bank of Buffalo by the 
plaintiff as one of its depositors for the amount of certain checks ag- 
gregating $15,489.13, paid out of plaintiff’s funds in said bank. Plain- 
tiff claims that these checks were made out to fictitious payees or to per- 
sons carried upon the pay roll of the plaintiff after they had left plain- 
tiff’s employ; that the names of such fictitious payees or former em- 
ployees were forged as a result of a criminal conspiracy of three of 
plaintiff’s trusted employees. 

After the action was brought, this court, upon motion of the original 
sole defendant, Manufacturers’ & Traders’ National Bank of Buffalo, 
brought into the action other banks and individuals who had indorsed 
all but three of the checks over to the defendant Manufacturers’ & 
Traders’ National Bank, and received the money thereon. The plaintiff 
objected to this order, and it was made without prejudice to the plaintiff. 
While this yields to such additional defendants the right to contest the 
issues raised by the answer of the defendant Manufacturers’ & Traders’ 
National Bank, it does not introduce any new issues between the original 
parties nor extend their original issues. 

The introduction of the additional defendants is only confusing when 
the rights and liabilities of all parties are confused. It is therefore im- 
perative that this opinion be confined at first to the action as originally 
commenced. 

Plaintiff, a corporation under contract with the New York Central 
Railroad Co. to do the repair work of the latter corporation, was a de- 
positor with the defendant Manufacturers’ & Traders’ National Bank. 
The method adopted by the plaintiff in paying its employees was as fol- 
lows, viz., A principal assistant foreman named Putnam, a timekeeper 
named Marr, and an inspector foreman named Schweitzer, made up the 
pay roll. That pay roll was given to the auditor and checks were made 
out in favor of the employees named in that pay roll. The checks were 
then signed by C. D. Tuppen, treasurer of the plaintiff, and delivered 
to the chief foreman, who, instead of distributing the checks himself, 
gave them to the timekeeper, Marr, or the principal assistant foreman, 
Putnam, for distribution. By a criminal conspiracy by the principal as- 
sistant foreman, the inspector and the timekeeper, fictitious names were 
placed upon the pay roll as employees, and the names of former em- 
ployees were continued after their term of employment had ceased. On 
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return of the checks to the principal assistant foreman or to the time- 
keeper, the three men engaged in the criminal conspiracy forged the 
names of the fictitious payees or former employees upon their respective 
checks and put the checks in circulation. This continued from November, 
1922, until nearly the end of 1923. The plaintiff’s officers and em- 
ployees, except the three wrongdoers, were in ignorance of the forgeries 
until a notice by plaintiff was sent to a former employee concerning his 
income tax return. 

The three forgers, after their conviction and while incarcerated im 
the State Prison at Auburn and the Erie County Penitentiary, made: 
affidavits as to each and all of the checks upon which plaintiff asked 
judgment, and swore that they did forge the respective payees’ names. 
thereto without any authority from the plaintiff. 

Three of these checks, aggregating the sum of $155.74, were paid! 
over the counter by the defendant Manufacturers’ & Traders’ National. 
Bank. The remaining checks were paid by the defendant Manufac- 
turers’ & Traders’ National Bank to other banks as indorsers. 

The defendant Manufacturers’ & Traders’ National Bank presents. 
no affidavit or other evidence in dispute of the affidavits presented by 
plaintiff upon this motion for summary judgment. The argument of 
defendant’s counsel that such proof would be difficult to obtain would 
not sanction this court in considering that they were disputed. It is not 
correct that defendant would have to resort to plaintiff’s employees and 
its books to dispute the forgeries. An obligation rests upon a paying 
bank to know to whom it pays money upon a check. Each check is a 
separate item which is or ought to be capable of being traced by in- 
dorsements to the one who first received the money thereon. However 
laborious it might be to trace each one of the many checks involved in 
this case to the first indorser after the payee’s indorsement, that labor 
could just as well be performed at this time as in preparation for 
trial. ' 

The defense of negligence on the part of plaintiff and an account 
stated can only apply to the three checks aggregating $155.74, as the 
other forged checks were cashed by defendant Manufacturers’ & Traders’ 
National Bank in reliance upon the responsibility of other banks. Ship- 
‘man v. Bank of State of New York, 126 N. Y. 318, 327, 27 N. E. 371, 12 
L. R. A. 791, 22 Am. St. Rep. 821; Crawford v. West Side Bank, 100 
N. Y. 50, 2 N. E. 881, 53 Am. Rep. 152. 

The question as to whether a jury might say that an affirmative act 
of negligence was committed by the plaintiff in the issuance of the three 
checks paid by defendant Manufacturers’ & Traders’ National Bank over 
its counter is not free from doubt. Yet the three men who committed the 
forgeries were trusted employees of the plaintiff, which acted im- 
mediately upon discovering evidence of crime. The jury upon a trial 
would have no right to suggest other methods of paying employees or 
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creating checks upon these trusted employees of the plaintiff. The 
jury’s function would be limited, if permitted to act, to a determina- 
tion as to whether plaintiff acted as a reasonably prudent person would 
have acted under the circumstances, without the advantage of the 
present hindsight. The court at this time cannot speculate as to other 
methods and checks, but believes that upon all the affidavits, as a matter 
of law, no negligence is shown upon the part of the plaintiff which is 
available to the defendant Manufacturers’ & Traders’ National Bank. 
Shipman v. Bank of State of New York, 126 N. Y. 318, 27 N. E. 371; 
Knox v. Eden Musee Co., 148 N. Y. 441, 42 N. E. 988, 31 L. R. A. 779, 
51 Am. St. Rep. 700; People’s Trust Co. v. Smith, 215 N. Y. 488, 109 
N. E. 561, L. R. A. 1916B, 840, Ann. Cas. 1917A, 560; Ehrich v. Guar- 
anty Trust Co., 194 App. Div. 658, 186 N. Y. 8. 103, 233 N. Y. 637, 135 
N. E. 950. 

Plaintiff is therefore entitled to summary judgment dismissing the 
answer of the defendant Manufacturers’ & Traders’ National Bank of 
Buffalo, and, so far as they are effective, if at all, against plaintiff’s 
complaint, plaintiff is entitled to a dismissal of the answers of the other 
defendants, and for judgment against the defendant Manufacturers’ & 
Traders’ National Bank of Buffalo, in the amount demanded in plain- 
tiff’s complaint. 

Shortly after action had been commenced by plaintiff against de- 
fendant Manufacturers’ & Traders’ National Bank, the latter obtained 
an order from this court to bring in as parties defendant the Liberty 
Bank of Buffalo, Buffalo Trust Co., People’s Bank of Buffalo and Marine 
Trust Co. The defendant Manufacturers’ & Traders National Bank then 
answered and upon proper affidavits asked for summary judgment 
against the additional defendants, in the event that this court should 
grant summary judgment against the defendant Manufacturers’ & 
Traders’ National Bank. The affidavits are without dispute that each 
eheck upon which plaintiff sues, except the three aggregating $155.74, 
were indorsed by one of the four additional defendants, to wit, Liberty 
Bank, Buffalo Trust Co., People’s Bank of Buffalo, Marine Trust Co., 
and the amount specified therein was paid by the defendant Manufac- 
turers’ & Traders’ National Bank to the one of said four banks whose 
name was so indorsed. The defense of negligence is not available to 
these additional defendants. Shipman v. Bank of State of New York, 
126 N. Y. 318, 329, 27 N. E. 371, 12 L. R. A. 791, 32 Am. St. Rep. 821; 
Crawford v. West Side Bank, 100 N. Y. 50, 2 N. E. 881, 53 Am. Rep. 152. 

Mere denials in an answer are insufficient to raise an issue in a motion 
for summary judgment. O’Meara Co. v. National Park Bank of New 
York, 239 N. Y. 386, 395, 146 N. E. 636. 

The position of the defendant Manufacturers’ & Traders’ National 
Bank upon this motion for summary judgment is a peculiar one, due to 
the interpleader of the other defendant banks, but no different than it 
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would be upon the trial. The court would not be justified in putting a 
construction upon rule 113 of the Rules of Civil Practice which would 
prevent the defendant Manufacturers’ & Traders’ National Bank from 
contesting the allegations of forgery, while at the same time it moved 
for summary judgment against the other defendant banks, in the event 
that summary judgment was awarded against it, based upon the un- 
disputed proof of such forgeries. 

A slight discrepancy appeared concerning one of the checks alleged 
to have been indorsed by the Marine Trust Co., which error can be 
readily rectified in the judgment based upon this decision. 

It follows, therefore, that summary judgment should be granted 
herein in favor of defendant Manufacturers’ & Traders’ National Bank 
of Buffalo against the defendants Liberty Bank, Buffalo Trust Co., Peo- 
ple’s Bank of Buffalo and Marine Trust Co., striking out their respective 
answers as against the defendant Manufacturers’ & Traders’ National 
Bank of Buffalo, and for, judgment in favor of the defendant Manufac- 
turers’ National Bank of Buffalo against each of said defendant banks 
for the amount represented by the total of the checks set forth in plain- 
tiff’s complaint, which each defendant indorsed and cashed with the 
defendant Manufacturers’ & Traders’ National Bank. 

Upon motion of the defendant People’s Bank of Buffalo, additional 
defendants were brought into this action, including the Genesee National 
Bank of Buffalo. The People’s Bank of Buffalo moved for judgment 
against these additional defendants, but that motion is based upon an 
affidavit which does not conform to rule 113. That motion is therefore 
denied, with $10 costs to defendant Genesee National Bank of Buffalo, 
with the privilege to the defendant People’s Bank of Buffalo to renew 
its motion upon proper affidavit, within five days after entry of judg- 
ment, based upon this decision. 

Orders and judgment may be entered herein in accordance with this 
opinion. 


BANK HAS POWER TO LEND DEPOSITOR’S 
MONEY AT HIS REQUEST 


Oconee County Bank v. Marshall, Supreme Court of Georgia, 126 S. E. 
Rep. 369 ' 


This action arose out of a transaction whereby the defendant 
bank, at the request of the plaintiff, who was one of the bank’s de- 
positors, loaned a sum of money for him. The bank contended that 
the loan was made by the cashier, who acted in his individual ca- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 113. 
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pacity in making it and that the bank incurred no liability in con-- 
nection with the transaction for the reason that a Georgia bank could 
not act as a money broker and lend money for others. The evidence: 
showed that the cashier, in making the loan, acted for the bank and 
that the bank received the benefits of the transaction. In view of 
this evidence and the further fact that there was nothing in the 
bank’s charter prohibiting it from lending money for its customers, 
it was held that the bank could not escape liability on the theory that 
the loan was unauthorized or beyond the powers of the bank. The 
court held that it is not ultra vires for a state bank to lend money on 
deposit for a customer at his request and as his agent, as an agency to 
lend the money of a customer in his name and in his behalf and in 
the exercise of ordinary diligence as an agent is within the range 
of the legitimate business of a Georgia bank, unless expressly pro- 
hibited by its charter, and is an incidental power of the bank when it 
is deemed expedient to exercise it in the course of the bank’s business. 


Action by J. Z. Marshall against the Oconee County Bank and an- 
other. Judgment for plaintiff, and defendant named brings error. Af- 
firmed. 

Green & Michael, of Athens, for plaintiff in error. 

Wolver M. Smith and John J. Strickland, both of Athens, for de- 
fendant in error. 


HILL, J.—J. Z. Marshall brought an equitable petition against J. 
M. McRee and the Oconee County Bank, praying for a general judgment 
against J. M. McRee for the amount of principal, interest and at- 
torney’s fees due on a certain promissory note, and that he have a special 
lien on the certain pieces of real estate described in the petition, and 
that the deed held by the Oconee County Bank to certain of the property 
be canceled as a cloud upon petitioner’s title, or that it be decreed in- 
ferior to plaintiff’s deed, and that it also be decreed that a fi. fa. issue 
and each piece of property be sold separately under the fi. fa., which 
shall pass a perfect title to the purchaser. There was also a prayer for 
general relief. On the trial of the case the evidence tended to show that 
Marshall had on general deposit in the Oconee County Bank $6,000. C. 
H. Ashford was the cashier of the bank, and Marshall approached Ash- 
ford and requested him to loan the above sum of money for him. Ash- 
ford made arrangements with McRee by which the latter was to borrow 
the above amount from Marshall and secure him by a deed to certain 
real estate, which was to be a first lien on the property, consisting of a 
farm of 200 acres, and a city lot in the town of Watkinsville, Ga. This 
deed was accepted by Marshall. After the loan was consummated, Ash- 
ford claimed that he was acting in the transaction merely as an in- 
dividual and friend of Marshall, and that neither he nor the bank re- 
ceived any compensation for this service, and that the bank did not 
participate in making the loan. After the loan was made, this money 
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was used to pay some of McRee’s indebtedness to the bank. In the 
meantime McRee had become insolvent, and Marshall brought the 
present suit, alleging that the bank through its cashier, Ashford, had 
made the loan, and that it was the duty of the bank to use the $6,000 in 
clearing a lien on the property of McRee held by the bank as security, 
the bank transacting the whole matter for the plaintiff as his agent; 
that the $6,000, being a part of the general deposit, became a special fund 
to be used in paying off liens on the property conveyed to plaintiff by 
McRee, and, the bank having failed to cancel the deed held by it as 
security, whether the debt represented by the same had been paid or not, 
it is postponed to plaintiff’s lien on the property. The Oconee County 
Bank filed its answer, denying that it had anything to do with the 
transaction so far as making the loan was concerned, and that Ashford 
in doing so had acted merely in a personal capacity and not as cashier 
of the bank. The answer, while admitting some of the allegations of the 
petition, denied that Marshall was to have a first lien on the town prop- 
erty, and averred that Marshall was to get only a second lien on this 
piece of property, and was to have a first lien on the other piece of 
property, which consisted of a farm of 200 acres. On the trial of the 
case the jury returned a verdict for the plaintiff, whereupon the bank 
made a motion for new trial, which was overruled, and it excepted. In 


addition to the usual general grounds, the bank added two grounds com- 
plaining of the charge of the court as follows: 


‘*T charge you that it is not a part of the business of a bank under 
the laws of this state to act as a money broker and to lend money for in- 
dividuals, and any act on the part of the cashier of a bank in lending 
money for an individual could impose no liability upon the bank, unless 
the bank by proper corporate action authorized it, or unless the bank 
received some benefit from such action. Now, gentlemen, there being 
no evidence in this case that the bank had taken any corporate action 
authorizing the transaction which is the subject-matter of this suit, the 
question resolves itself into whether or not Mr. Ashford acted for the 
bank in making the loan for Mr. Marshall; and, if so, whether he violated 
the agreement with the result that the bank received some benefit from 
his violation of the agreement. If you believe from the evidence in the 
case that Marshall agreed with Ashford, as cashier of the bank, for Ash- 
ford, as cashier of the bank, to lend McRee $6,000 of Marshall’s money 
on the land described in the petition and the storehouse and lot, and 
that under the terms of the agreement Marshall was to be given a first 
lien on the store and lot, and that Ashford failed to carry out these in- 
structions and did not give Marshall or see that he got a first lien on the 
storehouse and lot, and the bank benefited from his conduct, then the 
bank would be liable for the acts of Ashford, if you believe that to be the 
facts in this case.’’ 


And: 


“Tf Mr. Ashford acted purely as an individual in making the loan, 
and the bank received no benefit in any way from it, they would not be 
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pacity in making it and that the bank incurred no liability in con- 
nection with the transaction for the reason that a Georgia bank could 
not act as a money broker and lend money for others. The evidence 
showed that the cashier, in making the loan, acted for the bank and 
that the bank received the benefits of the transaction. In view of 
this evidence and the further fact that there was nothing in the 
bank’s charter prohibiting it from lending money for its customers, 
it was held that the bank could not escape liability on the theory that 
the loan was unauthorized or beyond the powers of the bank. The 
court held that it is not ultra vires for a state bank to lend money on 
deposit for a customer at his request and as his agent, as an agency to 
lend the money of a customer in his name and in his behalf and in 
the exercise of ordinary diligence as an agent is within the range 
of the legitimate business of a Georgia bank, unless expressly pro- 
hibited by its charter, and is an incidental power of the bank when it 
is deemed expedient to exercise it in the course of the bank’s business. 


Action by J. Z. Marshall against the Oconee County Bank and an- 
other. Judgment for plaintiff, and defendant named brings error. Af- 
firmed. 

Green & Michael, of Athens, for plaintiff in error. 

Wolver M. Smith and John J. Strickland, both of Athens, for de- 
fendant in error. 


HILL, J.—J. Z. Marshall brought an equitable petition against J. 
M. McRee and the Oconee County Bank, praying for a general judgment 
against J. M. McRee for the amount of principal, interest and at- 
torney’s fees due on a certain promissory note, and that he have a special 
lien on the certain pieces of real estate described in the petition, and 
that the deed held by the Oconee County Bank to certain of the property 
be canceled as a cloud upon petitioner’s title, or that it be decreed in- 
ferior to plaintiff’s deed, and that it also be decreed that a fi. fa. issue 
and each piece of property be sold separately under the fi. fa., which 
shall pass a perfect title to the purchaser. There was also a prayer for 
general relief. On the trial of the case the evidence tended to show that 
Marshall had on general deposit in the Oconee County Bank $6,000. C. 
H. Ashford was the cashier of the bank, and Marshall approached Ash- 
ford and requested him to loan the above sum of money for him. Ash- 
ford made arrangements with McRee by which the latter was to borrow 
the above amount from Marshall and secure him by a deed to certain 
real estate, which was to be a first lien on the property, consisting of a 
farm of 200 acres, and a city lot in the town of Watkinsville, Ga. This 
deed was accepted by Marshall. After the loan was consummated, Ash- 
ford claimed that he was acting in the transaction merely as an in- 
dividual and friend of Marshall, and that neither he nor the bank re- 
ceived any compensation for this service, and that the bank did not 
participate in making the loan. After the loan was made, this money 





THE BANKING LAW JOURNAL 523 


was used to pay some of McRee’s indebtedness to the bank. In the 
meantime McRee had become insolvent, and Marshall brought the 
present suit, alleging that the bank through its cashier, Ashford, had 
made the loan, and that it was the duty of the bank to use the $6,000 in 
clearing a lien on the property of McRee held by the bank as security, 
the bank transacting the whole matter for the plaintiff as his agent; 
that the $6,000, being a part of the general deposit, became a special fund 
to be used in paying off liens on the property conveyed to plaintiff by 
McRee, and, the bank having failed to cancel the deed held by it as 
security, whether the debt represented by the same had been paid or not, 
it is postponed to plaintiff’s lien on the property. The Oconee County 
Bank filed its answer, denying that it had anything to do with the 
transaction so far as making the loan was concerned, and that Ashford 
in doing so had acted merely in a personal capacity and not as cashier 
of the bank. The answer, while admitting some of the allegations of the 
petition, denied that Marshall was to have a first lien on the town prop- 
erty, and averred that Marshall was to get only a second lien on this 
piece of property, and was to have a first lien on the other piece of 
property, which consisted of a farm of 200 acres. On the trial of the 
ease the jury returned a verdict for the plaintiff, whereupon the bank 
made a motion for new trial, which was overruled, and it excepted. In 
addition to the usual general grounds, the bank added two grounds com- 
plaining of the charge of the court as follows: 


‘*T charge you that it is not a part of the business of a bank under 
the laws of this state to act as a money broker and to lend money for in- 
dividuals, and any act on the part of the cashier of a bank in lending 
money for an individual could impose no liability upon the bank, unless 
the bank by proper corporate action authorized it, or unless the bank 
received some benefit from such action. Now, gentlemen, there being 
no evidence in this case that the bank had taken any corporate action 
authorizing the transaction which is the subject-matter of this suit, the 
question resolves itself into whether or not Mr. Ashford acted for the 
bank in making the loan for Mr. Marshall; and, if so, whether he violated 
the agreement with the result that the bank received some benefit from 
his violation of the agreement. If you believe from the evidence in the 
case that Marshall agreed with Ashford, as cashier of the bank, for Ash- 
ford, as cashier of the bank, to lend McRee $6,000 of Marshall’s money 
on the land described in the petition and the storehouse and lot, and 
that under the terms of the agreement Marshall was to be given a first 
lien on the store and lot, and that Ashford failed to carry out these in- 
structions and did not give Marshall or see that he got a first lien on the 
storehouse and lot, and the bank benefited from his conduct, then the 
bank would be liable for the acts of Ashford, if you believe that to be the 
facts in this case.’’ 


And: 


‘Tf Mr. Ashford acted purely as an individual in making the loan, 
and the bank received no benefit in any way from it, they would not be 





524 THE BANKING LAW JOURNAL 


liable. If Ashford acted as an individual in making the loan, and yet in 
the transaction if the bank benefited by it, the bank would be liable.’’ 


The error alleged in the first excerpt from the charge was that the 
jury was instructed that, even if the alleged act on the part of the cashier 
may have been beyond the power of the bank, that is to say, ultra vires, 
and also beyond the power and authority of the cashier of the bank, yet 
if the bank received some benefit, it was liable for the transaction, and 
could not claim that it was ultra vires. The second exception to the 
charge is that the jury was instructed that, even though Ashford, who 
was the cashier of the bank, may have acted in this transaction in a 
purely personal capacity, yet the bank was liable, if it were benefited in 
any way. These charges and the exceptions to them are so closely re- 
lated that they will be treated together. 

We are of the opinion that the excerpts from the charge set out are 
not erroneous for any reason assigned. On the argument here counsel 
for plaintiff in error took the position that a bank in Georgia cannot 
act as a money broker and lend money for others. The evidence in the 
ease shows that the Oconee County Bank was a regular state bank, in- 
corporated under the general banking laws as contained in the Civil 
Code of 1910. Section 2266, par. 7, of the Code is quoted in support of 
the above contention. The reply to the above contention is that this 
court has held that— 


‘*The lending of money on deposit for a customer and depositor by a 
bank in this state at his instance and as his agent is not necessarily 
ultra vires. An agency to lend the money of one of its customers in his 
name and in his behalf in good faith and using ordinary diligence as an 
agent is within the range of the legitimate business of a bank, unless ex- 
pressly prohibited by its charter, and is an incidental power of the bank 
when deemed expedient to be exercised in the course of its business.’’ 
Morgan County Bank v. Poullain, 157 Ga. 423 (2), 121 8. E. 813, 33 
A. L. R. 592. 


Our attention has not been called to anything in the charter of the 
bank prohibiting the lending of money by the bank for any of its cus- 
tomers. 

It is further contended that the evidence in the case fails to show any 
corporate action whatsoever that any officer of the bank knew anything 
of this transaction, or that the board of directors knew anything about 
it, and that in no way was the lending of Marshall’s money brought to 
the attention of any officer of the bank or of any one of the constituted 
authorities of the bank. It has been held that notice to the cashier of the 
bank is notice to the bank itself. Bank of St. Marys v. Mumford, 6 Ga. 
44; Veasey’s Lessee v. Graham, 17 Ga. 99 (3), 63 Am. Dee. 228; Peo- 
ple’s Bank v. Exchange Bank, 116 Ga. 820, 828, 43 S. E. 269, 94 Am. 
St. Rep. 144. Under the evidence in this case it appears that the bank 
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had on general deposit for Marshall the sum of $6,000. It has been held 
that a general deposit of money in a bank is a loan to the bank by the 
depositor, ‘‘and is not distinguishable by any clear mark from an or- 
dinary loan of money by one man to another, payable on demand.’’ 
Spain v. Beach, 52 Ga. 494, 496; Ricks v. Broyles, 78 Ga. 610 (4), 3 S. 
E. 772, 6 Am. St. Rep. 280. The money in the instant case was loaned 
by the cashier of the bank in charge of it. It was not paid out on the 
check of Marshall, but was loaned by the bank and the amount charged 
by the bank to Marshall’s account, and he was notified accordingly ; the 
cashier notifying Marshall by letter: ‘‘I am charging your account with 
$6,000.’’ It also appears that the money was loaned to McRee, who 
was indebted to the bank, and which indebtedness was secured by a se- 
curity deed to the storehouse and lot in the town of Watkinsville. It 
also appears that the cashier applied the $6,000 borrowed from Marshall 
by McRee to an indebtedness by McRee to the bank. It thus appears that 
the bank received the benefit of the transaction and retained the money 
and also retained the loan on the house and lot in Watkinsville. It also 
appears that in the transaction between Marshall and McRee the se- 
curity deed was drawn by the attorney for the bank at the suggestion of 
the cashier of the bank, in which security deed no reference was made 
to the prior deed held by the bank. Under these circumstances we are 
of the opinion that the second excerpt from the charge of the court com- 
plained of was erroneous, but under the evidence the verdict of the jury 
was demanded on the issue as to whether the cashier acted for the bank, 
and the charge was therefore harmless. 
Judgment affirmed. 


BANK NOT BOUND BY CASHIER’S SECRET 
AGREEMENT LIMITING LIABILITY OF 
MAKER OF NOTE 


Farmers’ & Merchants’ State Bank v. Perry, Supreme Court of Wis- 
consin, 202 N. W. Rep. 179 


The defendant, a practicing physician who was actively in- 
terested in the project of establishing a hospital in a certain town, 
was vice-president of a corporation formed for the purpose of earry- 
ing out the plan, and a member of the building committee. He was 
persuaded by the secretary of the corporation, who was also the 
cashier of the plaintiff bank, and who was one of the owners of a 
building which the corporation was planning to buy, to subreribe for 
stock in the corporation. He gave a note in payment for the stock, 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 877. 
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and the note was left with the bank. The amount thereof was 
credited to the corporation, and from time to time was drawn on to 
defray expenses incurred by the corporation. Shortly after the exe- 
eution of the note, the stock subscribed for by the defendant was de- 
livered to him and retained by him. 

When sued upon the note, the defendant testified that before he 
signed the note he had volunteered for military service, and that 
the plaintiff’s cashier agreed that he was to be bound by the note 
only conditionajly so that in the event of his failure to resume his 
practice after the termination of his military service, he would be 
able to return the stock and have the note canceled. The defendant 
also testified that the cashier told him that he would not have to pay 
the note, and that the only reason the cashier wanted the note was so 
that he might be able to show it to the bank examiner whenever the 
latter made an examination of the bank. The defendant also testi- 
fied that he later tendered back his stock to the cashier, but the latter 
refused to accept it or to cancel the note. 

It was held that the plaintiff was entitled to recover. The 
eashier’s knowledge of the secret agreement, which resulted in the 
acceptance of the note by the bank and the disbursement of the 
amount thereof for the benefit of the corporation, was not the knowl- 
edge of the bank because he acted in the transaction for his individual 
interest, and the bank, therefore, was a bona fide purchaser of the 
note for value. It was further held that the agreement to hold the 
defendant’s note merely for the purpose of exhibiting it to the bank 


. examiner was void on the ground of public policy and constituted no 
defense to the action. A judgment for the plaintiff was affirmed. 


Action by Farmers’ & Merchants’ State Bank against Gentz Perry. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

The plaintiff is a state bank located at Amery, Wis. The defendant 
for a number of years prior to 1917 was a practicing physician and 
operated a private hospital at Amery. In order to establish a larger in- 
stitution so as to enable the profession to enjoy larger and better facili- 
ties, the defendant prior to 1917 agitated the establishment of a new 
hospital, and became actively engaged in promoting such enterprise, all 
with the result that in 1916 a corporation known as the Polk County 
Hospital Association was organized, and a certificate of incorporation 
was procured. The defendant was one of the principal subscribers to 
the stock of the new hospital, and became its president and chief surgeon. 
One Burman was the president of the plaintiff bank, and one Amundson 
was its cashier, and these two persons individually were the owners of 
a certain hotel building at Amery, which they were anxious for the new 
association to purchase and to use as a hospital. The plaintiff had a 
board of directors consisting of nine stockholders, of which the defend- 
ant, Burman, and Amundson were members. 

In the spring of 1917, the defendant applied for an enlistment in the 
army, and his application was accepted in the fall of the year. On or 
about the Ist day of July, 1917, at a meeting of the association, new 
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officers were elected, and Amundson became the secretary of the as- 
sociation, and the defendant the vice-president and a member of the 
building committee. At or about that time the financing of the associa- 
tion became a vital issue, and, it having been determined to purchase 
the building belonging to Amundson and Burman, Amundson became 
busy in establishing a definite financial plan under and pursuant to 
which the subscribers were requested either to pay for the stock sub- 
seribed for by them, or to execute notes for the amount of their sub- 
scriptions, payable to the bank, with the understanding that the notes 
were to be received and held by the bank and the amount of the notes 
credited to the association. With this plan in view, the defendant was 
approached by Amundson, with the result that he executed his note 
for the sum of $1,000, with interest, payable on or before six months 
after date, and the payment of such note was duly guaranteed by the 
hospital association. The note so executed was left with the bank, and 
the amount thereof credited to the association, and from time to time 
was drawn on to defray the expenses of the purchase and of rebuilding. 
About three weeks after the execution of this note the stock subscribed 
for by the defendant was delivered to and retained by him. 

The defendant testified that when he signed the note he had already 
volunteered for military service, and that he told Amundson that, owing 
to the uncertainty of his return, he did not desire to bind himself ab- 
solutely, but only conditionally, so that in the event of his failure to 
resume his practice at Amery after the close of his military service, he 
would be able to return the stock, and to have the obligation to the bank 
canceled. According to his testimony, this proposition was satisfactory 
to Amundson, but Amundson expressly denied any such condition. Be- 
tween the date of the defendant’s election to the office of vice-president 
and as a member of the building committee, and the acceptance of his ap- 
plication for enlistment, he was actively engaged in the establishment of 
the new hospital. He also attended meetings and took an active part 
in the deliberations of the association. He testified also that at the 
time he signed the note Amundson told him that he would not be obliged 
to pay the note, and that he could at any time return his stock and cancel 
the note, and that Amundson wanted the note so that the bank records 
might be kept straight; that he might be able to show this note to the 
bank examiner whenever the latter made an examination of the bank. 

The defendant also testified that upon his return in 1919 to Amery 
on a furlough, he tendered back his stock to Amundson, claiming that 
conditions were such as to prevent him from resuming his former prac- 
tice, and that Amundson refused to receive the same or to cancel the 
note. Amundson, however, denied at all times that he had entered into 
any conditional agreement with the defendant, or that the defendant 
ever claimed that he had the right to return his stock and demand the 
cancellation of the note. 
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A single question was submitted by the special verdict to the jury, 
as follows: ‘‘Q. Was the note, Exhibit A, signed and delivered on con- 
dition that Dr. Perry would have the option to return the stock and 
have the note cancelled?’’ To which the jury answered ‘‘Yes.’’ There- 
upon the plaintiff moved for judgment notwithstanding the verdict, 
which motion was granted, and upon the entry of judgment, this appeal 
was prosecuted to this court. 

W. T. Doar, of New Richmond (Buckmaster & Hammond, of 
Kenosha, of counsel), for appellant. 

Kennedy & Yates, of Amery, for respondent. 


DOERFLER, J. (after stating the facts as above).—The defendant 
was the prime mover in the organization of the association, and its 
promoter. He was also a subscriber to the capital stock of the associa- 
tion. The execution of the note was merely a part of the financial 
scheme. As part owner of the hotel property, Amundson in securing 
this note represented his individual interests. The defendant, by exe- 
cuting the note with the conditional agreement, attempted to serve his 
own personal interest, which afforded an opportunity to be released 
from his liability on his subscription. Under such circumstances, the 
knowledge of Amundson and that of the defendant did not become the 
knowledge of the bank. Johnson v. Blumer, 183 Wis. 369, 197 N. W. 340, 
198 N. W. 277; Re Plankinton Bank, 87 Wis. 378, 58 N. W. 784; Shaw 
v. Crandon State Bank, 145 Wis. 639, 653, 129 N. W. 794; Timme v. 
Kopmeier, 162 Wis. 571, 575, 156 N. W. 961, L. R. A. 1916D, 1114. 

The conditional secret agreement resulted in the acceptance of 
the note by the bank and the disbursement of the amount represented by 
it for the benefit of the association. The bank, therefore, became a bona 
fide purchaser of the note for value. 

Under the agreement as testified to by the defendant, the bank was 
to hold the note as an unconditional asset, to be submitted to the bank 
examiner upon his making an official examination of the affairs of the 
bank. It was thus designed by the parties to the secret agreement to 
exhibit a false report or showing to the bank examiner, in order to de- 
ceive him with respect to the true condition of the bank, in violation of 
the provisions of section 221.17 of the Statutes. The agreement was 
therefore void, on the ground of public policy, and the defendant being 
a party to the fraud, cannot successfully maintain his defense. 

The defense interposed operates not only as a fraud upon the bank, 
but also upon the association. The defendant was the prime mover and 
promoter of the association. He was also an officer and a member of 
the building committee. Amundson was its secretary, and individually 
interested as a part owner of the property. The defendant’s subscrip- 
tion was absolute and unconditional, and operated as an inducement to 
secure other subscribers. Both Amundson and the defendant, therefore, 
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held a fiduciary relationship to the association, which required of them 
the exercise of absolute good faith towards it, and a disclosure to the 
association and to the subscribers of the stock of all knowledge in their 
possession with respect to the transaction. Such disclosure does not ap- 
pear from the evidence. 

The interests of both Amundson and the defendant being adverse to 
the interests of the association, as far as the secret agreement was con- 
cerned, the knowledge thereof by these two persons is not imputed to 
the association, and the enforcement of this secret agreement would 
therefore operate as a fraud on the association, and upon the subscribers 
to its capital stock. 

The defendant accepted the stock and retained it. Thereafter he 
participated in the meetings of the association, and enjoyed all the 
privileges of a stockholder. Assuming, therefore, that he had an option 
to return the stock and to demand the return of his note, he fully de- 
elared upon such option in favor of the retention of his stock. Under 
such circumstances his liability became absolute. 

Plaintiff’s counsel also insists that the trial court had no authority 
to extend the time for serving the bill of exceptions beyond the period of 
one year during which, under the statute, an appeal might be taken from 
the judgment. In view of the foregoing opinion, it will not be necessary 
to consider this point. 

Judgment affirmed. 


PARTNERSHIP NOTE HELD EXECUTED 
WITHIN SCOPE OF PARTNERSHIP 
BUSINESS 


Continental National Bank v. Felsing Bros., Supreme Court of Iowa, 
200 N. W. Rep. 305 


The plaintiff bank brought this action on a note signed by 


? 


‘*Felsing Bros., by Geo. Felsing.’’ Felsing Bros. was a partnership 
engaged in operating a farm in South Dakota. The note in question 
was a renewal of a note given for the credit of a twine company en- 
gaged in business in Iowa at a time when that company’s account 
with the plaintiff bank was overdrawn. The question presented was 
whether the note was a firm note executed within the scope of the 
partnership business. 

It appeared that Felsing Bros. owned stock in the twine company, 
and George Felsing, one of the partners, was its president. He lived 
in Iowa and gave a large part of his time to the affairs of the twine 
company, while the other partner remained at the farm. 

The evidence showed that neither of the partners had an in- 


NOTE—For similar decisions see Banking Law Journai Digest (Third 
Edition, 1924) § 635. 
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dividual bank account. They kept all their money in the partnership 
account. Expenses incurred by George in connection with the twine 
company were paid with partnership money, and earnings derived 
from the company were credited to the partnership. On several 
different occasions, the partnership advanced money to the twine 
company. When the twine company was placed in a receivership, 
it was indebted to the partnership for these advances, and claims 
were filed against the company by the partnership. It further ap- 
peared that Felsing Bros. received from the twine company a note 
for which the consideration was the note sued upon. The partnership 
filed a claim based on this note against the property in the hands of 
the receiver of the twine company, and the claim was allowed. It 
was held that the evidence clearly established that the conduct of 
the twine company was a part of the partnership business, and that 
the signing of the note in question for the benefit of the twine com- 
pany was within the scope of the partnership business. For this rea- 
son, a judgment for the plaintiff was affirmed. 


Action to recover on a promissory note signed in the name of a 
partnership by one of the partners. Trial to a jury resulting in a verdict 
for the plaintiff. Defendants appeal. Affirmed. 

Wagner, Pike & Knoepfler, of Sioux City, for appellants. 

Hess, Crary & Marshall, of Sioux City, for appellee. 


DE GRAFF, J.—This cause of action is predicated on a promissory 
note dated March 7, 1922, for $10,000 payable 60 days after date with 
interest at 8 per cent., signed by ‘‘Felsing Bros., by Geo. Felsing.’’ By 
reason of certain payments the balance now claimed is $7,028.39 with 
interest from September 15, 1922. The defendants are Felsing Bros., 
a partnership composed of George Felsing and Dan Felsing. 

It is admitted in answer that ‘‘Felsing Bros. is and at all times ma- 
terial to this case was a co-partnership, and that on or about the 7th day 
of March the instrument attached to plaintiff’s petition and marked 
Exhibit A was signed by the defendant George Felsing, and that he 
affixed thereto the name of Felsing Bros.’’ At the beginning of the 
trial of this cause defendants admitted ‘‘the signing and delivery of the 
note, and that all payments and credits are correctly indorsed on the 
back of the note, and that the note is the property of the plaintiff and 
past due, and that demand had been made for payment, and that the 
balance due is substantially $7,254.57 on the 25th of September, 1923.’’ 
Defendants assumed the burden of proof on the affirmative defenses 
pleaded, and had the opening and closing arguments. 

The primary question presented on this appeal involves the scope of 
the business of the defendant partnership in relation to its liability on 
the note in suit. The decision of this proposition makes necessary a brief 
statement of the facts. 
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Plaintiff is a national bank located at Sioux City, Iowa. The partner- 
ship known as Felsing Bros. own and operate a large farm in South 
Dakota. In 1911 a company known as the Morley Twine Co. of Sioux 
City was reorganized and incorporated as the Consumer’s Twine & Ma- 
chinery Co. From time to time Felsing Bros., as a partnership, pur- 
chased stock in the twine company, and George Felsing in 1914 became 
and remained its president. Dan Felsing continued to live in South 
Dakota, looking after the operations on the farm while George Felsing 
lived in Sioux City giving a large portion of his time to the affairs of the 
twine company. It further appears that neither Dan nor George Felsing 
owned any individual property since the formation of the partnership, 
but carried everything in partnership account, including their bank 
account. The expenses of George incurred in connection with the twine 
company were paid with partnership money, and his earnings by way of 
remuneration or commissions with the company were credited to the 
partnership. On different occasions the partnership advanced money to 
the Consumer’s Twine & Machinery Co., and received notes or other 
property therefor, and on one occasion both George and Dan Felsing in- 
dividually, with 26 other stockholders, indorsed a note given by the 
twine company, and were later forced to pay it. When a repayment of 
part of this obligation in the sum of $1,000 was made the partnership 
received the benefit. In all of the relations between the partnership and 
the twine company the business was transacted by George Felsing, but 
the partnership was the real party in interest and paid the money. There 
were some 11 transactions in which money was advanced by the partner- 
ship to the twine company. These accounts were unsettled when the 
twine company was placed in receivership in 1921, and claims were filed 
by Felsing Bros. against the company. 

The note in suit is a renewal of an indebtedness evidenced by a note 
of $10,000 given by Felsing Bros. on August 1, 1919. In fact there 
were four renewals, of which the instant note is the last. It is also im- 
portant to note the circumstances of the creation of the original in- 
debtedness. On August 1, 1919, the Consumer’s Twine & Machinery 
Co., of which George Felsing was the active president, overdrew its bank 
account about $15,000 with the plaintiff bank. At this time George 
Felsing arranged with President Harrington of the bank to give the 
note of Felsing Bros. for $10,000 for the credit of the twine company. 
Prior to this time Felsing Bros. had given a property statement to the 
bank for the purpose of obtaining credit for the twine company, and it 1s 
also shown that Felsing Bros. with some of the other stockholders of 
the twine company had signed a written agreement guaranteeing the 
plaintiff bank against overdrafts of the twine company, but this written 
guarantee was never used or was surrendered by the bank. It is also 
shown that at the time of giving of one of the renewal notes the bank 
demanded collateral security, and in order to furnish this security 
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Felsing Bros. took a note payable to itself from the twine company in 
the sum of $10,000 and bearing the same date as the renewal note. The 
consideration of the note to Felsing Bros. was the note that Felsing 
Bros. had given to the plaintiff bank, and at this time the twine com- 
pany executed a negotiable warehouse receipt to Felsing Bros., which 
two days later was indorsed and transferred to the plaintiff bank as 
security for the Felsing Bros. note given on October 11, 1920, to the 
bank. This warehouse receipt was held by the bank as collateral security 
to the note of Felsing Bros. and to the subsequent renewals. Later and 
after the twine company had passed into the hands of a receiver the 
partnership filed a verified claim based on the note which they had 
taken from the twine company to repay themselves for the note held by 
the bank. The federal court in which the receivership was pending al- 
lowed the claim of the bank, and established a lien in favor of the bank 
against the goods covered by the warehouse receipt in the hands of the 
receiver of the twine company. 

George Felsing testified that the note in suit was given to the plaintiff 
bank for the accommodation of the bank, and under an oral agreement 
that the bank would look to the twine company and not to Felsing Bros. 
for payment. This is denied by the bank, which claims that the transac- 
tion was an ordinary one in banking business by which Felsing Bros. 
borrowed $10,000 for the credit of.the twine company, in accordance 
with their previous arrangement for taking care of overdrafts of the 
twine company. 

We are satisfied that the evidence clearly establishes that the conduct 
of the twine company was a part of the partnership business, and that 
the signing of the note in question for the benefit of the twine company 
was within the scope of the partnership business. The defendant as- 
sumed the burden to prove that the note signed by one partner in the 
firm name was not a firm note, and that it was not executed within the 
scope of the business. This was an affirmative defense. The burden 
rested on the defendants. See McMullan v. Mackenzie, 2 G. Greene 
368; Buettner v. Steinbrecher, 91 Iowa, 588, 60 N. W. 177; Morse v. 
Hagenah, 68 Wis. 603, 32 N. W. 634. The partnership in the instant 
case is conceded and that the note was signed as pleaded. Benjamin 
v. Shea, 83 Iowa, 392, 49 N. W. 989. The case of Shumacher v. Sum- 
ner Telephone Co., 161 Iowa, 326, 142 N. W. 1034, Ann. Cas. 1916A, 
201, is not pertinent to the case at bar since the defendants in the 
Shumacher Case denied the existence of the partnership. 


Appellant makes complaint against certain instructions given by the 
court, but we discover no reversible error therein. 


The evidence warrants the finding of the jury. Wherefore the 
judgment entered is affirmed. 
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PAYMENT ON ACCOUNT PARTIALLY GUAR- 
ANTEED APPLIED TO UNGUARANTEED 
PORTION 


Washington Grocery Co. v. Citizens’ Bank of Anacortes, Supreme Court 
of Washington, 231 Pac. Rep. 780 


The defendant bank, in order to enable the owner of a grocery 
store to secure credit with the plaintiff company, signed a guaranty 
of the payment of any balance, not exceeding $1,000, due on account 
of any credit extended to the grocer. The latter became indebted 
to the plaintiff in a sum greater than $2,000. He turned over to the 
plaintiff certain notes and accounts amounting approximately to 
$1,000. The plaintiff then brought this action to recover from the 
defendant the balance remaining unpaid. The defendant contended 
that the guaranty was discharged by the turning over of the $1,000 
worth of accounts to the plaintiff. It appeared that the accounts 
were turned over to the president of the defendant bank to be given 
to the plaintiff company, and were delivered to the latter by the de- 
fendant’s president. No direction was given to the plaintiff by 
either the defendant or the debtor to apply the amount in satisfac- 
tion of the guaranty. In view of this fact, it was held that the plain- 
tiff had the right to apply the amount in payment of the unguar- 
anteed portion of the indebtedness, without reference to the guar- 
anty. The defendant also contended that the guaranty agreement 
was void, because it was made in violation of the defendant’s by-laws 
prohibiting the president from making any guaranty, unless ex- 
pressly authorized to do so by the board of directors. This was held 
to be no defense because the evidence showed that the board of di- 
rectors did not meet more than twice a year and the president had 
entire charge of the affairs of the bank. A judgment for the plain- 
tiff was affirmed. 


Action by the Washington Grocery Co. against the Citizens’ Bank 
of Anacortes. From judgment for plaintiff, defendant appeals. Af- 
firmed. 

H. C. Barney, of Anacortes, and Wilbra Coleman, of Mount Vernon, 
for appellant. 

R. W. Greene, of Bellingham, for respondent. 


PEMBERTON, J.—Respondent secured judgment against appellant 
in the amount of $730.50 upon a certain written guaranty, from which 
judgment this appeal is taken. 

In July, 1919, one A. J. McLean borrowed $4,000 from appellant to 
purchase a stock of groceries and fixtures from one H. H. Soule at 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 468. 
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Anacortes, Wash., and to secure this loan a chattel mortgage was given 
upon the stock of groceries and fixtures. To enable McLean to secure 
credit with respondent, Washington Grocery Co., the appellant signed 
the following guaranty: 
‘‘ Anacortes, Wash., Aug. 1, 1919. 

‘Washington Grocery Co., Bellingham, Wash.: Allen McLean, oper- 
ating a grocery store at Anacortes, in Skagit county, state of Washing- 
ton, desires a line of credit from you, and I write to say that they’ are 
reliable and financially good, and to ask in his behalf that you extend to 
him such credit as in your judgment may be prudent, considering the 
business transacted by them, and in consideration of any credit or ac- 
commodations which you have or may extend to him, I hereby guar- 
antee to you at the time of maturity thereof, or at any time thereafter 
when demand shall be made therefor, the payment of any balance which 
may be due you on account of any such credits or accommodations so 
extended, provided, however, that my responsibility under this guar- 
antee shall at no time exceed the sum of $1,000. This guarantee shall 
continue for all credits extended as above requested, within the limits 
hereinabove set forth, until such time as I shall, in writing, advise you 
by registered mail that I will no longer be responsible for credits on 
accommodations extended under the request herein made. Yours re- 
spectfully, Citizens’ State Bank, by M. B. Mattice, Pres.’’ 


McLean continued the business for approximately one year and be- 
came indebted to respondent in a sum over $2,000. On or about August 
1, 1920, he turned over to respondent a number of notes amounting to 
$410 and accounts of approximately $1,000 to be applied upon the ac- 
count, reducing the indebtedness due the respondent to $742.67. On 
August 9, 1920, McLean made a voluntary assignment for the benefit 
of his creditors, and on September 20, 1920, he was adjudged an in- 
voluntary bankrupt. Of the estate of McLean there was a dividend of 
$12.17 paid respondent upon its claim, leaving a balance of $730.50. 
This action was instituted against appellant upon its written guaranty. 

It is the contention of the appellant that the guaranty was fully 
satisfied and discharged by the turning over of the $1,000 worth of 
accounts to respondent. The testimony shows that Dr. Mattice, the presi- 
dent of the appellant bank, called upon Mr. McLean a few days before 
he made an assignment for the benefit of the creditors and secured from 
McLean notes and accounts in approximately the value of $1,000, which 
notes and accounts were delivered to respondent. McLean testified that 
these notes were turned over to the president of the bank to be given to 
the respondent company to credit upon his account without anything 
being said about the bank protecting itself on its guaranty. His testi- 
mony is as follows: 

**Q. Now, the accounts weren’t turned over by you to the com- 


pany. You turned them over to the bank? A. Yes, sir. 
**Q. And you expected the bank to protect itself on account of this 


guaranty? <A. No. 
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‘*Q. What? A. Turned over to be applied on my account. 
“*Q. To be applied on your account? A. Yes, sir. 


**Q. Was there anything said between you and Dr. Mattice or any one 
else representing the bank in this proposition? A. There was nothing 
said that they were to be done otherwise with.’’ 


It is claimed, however, that respondent did not apply the $1,000 
payment to the unsecured portion of the claim, and the court should 
make the application considering the equities of the parties. 


‘Tf neither party makes an application of the funds, the application 
should be so made by the court that under all the circumstances the 
greatest equity shall be done.’’ 28 C. J. 1005, 1006. 

‘‘Where that part of a debt which is not yet due is secured by a 
guaranty and money is sent by the guarantor and debtor, with direc- 
tions to apply it to their account, the creditor cannot apply it to an 
account which, although due, is not covered by the guaranty.’’ 28 
C. J. 1005. 


These rules are not applicable to the facts in this case. Appellant 
guaranteed not a definite sum, but guaranteed the balance due on the 
account not exceeding $1,000. Under this agreement a payment on the 
account would be upon the unguaranteed portion, unless specific direc- 
tions were given to apply it upon such guaranty. 

There was no direction given to respondent by either appellant or 
Mr. McLean, the debtor, to apply this amount in satisfaction of the 
guaranty of appellant, and respondent had a right to make the applica- 
tion without reference to the guaranty. Port-Intelligencer Pug. Co. v. 
Harris, 11 Wash. 500, 39 P. 965; Beyer v. Bullock, 56 Wash. 110, 105 
P. 155; Crane Co. v. United States Fid. & Guar. Co., 74 Wash. 91, 132 
P. 872; Sturtevant Co. v. Fidelity & Dep. Co., 92 Wash. 52, 158 P. 740, 
L. R. A. 1917C, 630; Smythe v. New England Loan & Trust Co., 12 
Wash. 424, 41 P. 184. 

The contention that the guaranty was without consideration is fully 
answered by the fact that the appellant furnished all the money for the 
purchase of the grocery store, held a mortgage upon the same, and was 
interested in seeing the business properly conducted. 

It is contended that the guaranty agreement is void, because it was 
made in direct violation of the by-laws of the appellant bank prohibiting 
its president from making any guaranty, unless expressly authorized so 
to do by its board of directors. It is admitted that the board of directors 
made no such authorization. The testimony discloses the fact that the 
board of directors did not meet more than twice a year and the entire 
affairs of the bank were in charge of its president. Under these facts 
and circumstances the appellant cannot avoid the contract of guaranty 
executed by its president. Union Savings & Trust Co. v. Krumm, 88 
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Wash. 20, 152 P. 681; Creditors’ Claim & Adj. Co. v. Northwest Loan 
& Trust Co., 81 Wash. 247, 142 P. 670, L. R. A. 1917A, 737, Ann. Cas. 
1916D, 551; United States F. & G. Co. v. Cascade Const. Co., 106 Wash. 
478, 180 P. 463; Moore v. American Sav. Bank & Trust Co., 111 Wash. 
148, 189 P. 1010. 

The guaranty given by appellant was for any balance not to exceed 
$1,000. The guaranty was still in effect, had not been canceled in writ- 
ing by registered mail as provided in its terms, and respondent was en- 
titled to recover the amount due. 

The judgment is affirmed. 


BANK NOT LIABLE ON NOTE WHERE HOLDER 
FAILS TO PROVE PRESIDENT’S AUTHOR- 
ITY TO EXECUTE IT 


Hull v. Guaranty State Bank of Carthage, Court of Civil Appeals of 
Texas, 270 S. W. Rep. 191 


The plaintiff brought this action to recover the amount of a 
promissory note, payable to the plaintiff and signed by the president 
of the defendant bank. The plaintiff alleged that the note was for an 
indebtedness of the bank to him, that it was intended to be an obliga- 
tion of the bank, and that by mistake the note was not signed by the 
defendant, acting by the president, as it should have been, but was 
signed by the president alone. The defendant denied the execution 
ef the note or that the president was authorized to execute it, and 
the plaintiff failed to prove that the note was made with the consent 
of the bank’s board of directors. Because of a Texas statute pro- 
viding that ‘‘no bills payable’’ shall be made on behalf of a bank 
‘‘except with the consent of the board of directors,’’ it was held that 
the plaintiff, having failed to prove such consent, was not entitled 
to recover, even though it appeared that the bank was the beneficiary 
in the transactions constituting the consideration of the note. <Ac- 
cordingly, a judgment for the plaintiff was reversed upon appeal. 


Action by E. A. Hull against the Guaranty State Bank of Carthage, 
Tex. Judgment for plaintiff in amount less than prayer for, and both 
parties appeal. Reversed and rendered. 

The suit was by Hull to recover of the bank the amount of a promis- 
sory note as follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 866. 
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**$14,125.83. No. 


‘Carthage, Tex., March 18, 1912. 

‘‘Twelve months after date for value received I promise to pay to 
EK. A. Hull or bearer the sum of fourteen thousand & one hundred & 
twenty-five & 85/100 dollars. Payable at Carthage, Texas, with 10% 
interest per annum from date until paid. 

‘‘And in the event default is made in the payment of this note at 
maturity and it is placed in the hands of an attorney for collection, or 
suit is brought on the same, then an additional amount of ten per cent. 


on the principal and interest of this note shall be added to the same as 
collection fees. 


‘‘Due March 18, 1913. R. E. Trabue.’’ 


In his petition Hull alleged, and at the trial testified, that Trabue 
was president of the bank at the time he (Trabue) executed the note; 
that the note was for indebtedness of the bank to him (Hull) ; and that 
it was intended to be and to operate as the obligation of the bank. Hull 
further alleged as follows: 


‘‘That. by an error and oversight and through mutual mistake of the 
plaintiff and of the said Trabue the note was not signed by the de- 
fendant herein acting by the said Trabue as it should have been, but 
the said Trabne signed it alone, although it was in truth and in fact the 
obligation of the bank and not of Trabue, and should have been signed 
by the bank acting by its president, Trabue, instead of Trabue in- 
dividually.’’ 


The answer of the bank, which was duly sworn to, included a plea 
denying that it executed the note or authorized Trabue to act for it in 
executing it, and charging that the note was without a consideration 
so far as the bank was concerned. 

In his petition Hull alleged, further, and as a witness testified, that 
the consideration for the note was cotton sold by him to Trabue, act.ng 
for the bank, in 1909, 1910, and at the time the note was executed. 

The trial court instructed the jury that Trabue was without authority 
to act for the bank in executing the note, but that the bank was never- 
theless liable to Hull for $834.15 and interest thereon from March 18, 
1912, as the part unpaid of the purchase price of cotton he sold Trabue 
at the time the note was executed, because it appeared, the court con- 
cluded, that the bank had used that cotton for its own benefit. The 
jury having returned a verdict in Hull’s favor for said sum of $834.15 
and interest, in conformity to instructions given them, judgment was 
rendered in Hull’s favor for said sum and interest, aggregating $1,- 
452.98. An appeal was prosecuted by each of the parties to the judg- 
ment. 

Terrell, Davis, Huff & McMillan, of San Antonio, and Claude Pollard, 
of Houston, for appellant. 

Long & Strong, Woolworth & Duran, and B. W. Baker, all of 
Carthage, for appellee. 
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WILLSON, C. J.—(after stating the facts as above).—In the view we 
take of the case it is not necessary to determine whether Hull’s con- 
tention that the testimony warranted a finding that Trabue assumed to 
act for the bank in executing the note, and a finding that the bank was 
the beneficiary in the transactions constituting the consideration of the 
note, is tenable or not, for we think if such findings were warranted the 
bank nevertheless was not liable on the note, because of the provision 
in article 378, Vernon’s Statutes, that ‘‘no bills payable’’ should be 
made on behalf of such a bank ‘‘except with the consent of the board 
of directors.’’ It was not pretended at the trial that the note in question 
was made with the consent of the appellee bank’s board of directors, or 
that they knew anything about Trabue’s intention to execute it, or that 
he had executed it, until long after the time he made it. The burden of 
proving such consent was on Hull (Joffre v. Mynatt |Tex. Civ. App.] 
206 S. W. 951; Lott v. Bank [Tex. Civ. App.] 254 8S. W. 1024) ; and, he 
having failed to discharge same, we think the trial court correctly con- 
eluded that he was not entitled to recover on the note (Rodgers v. Bank 
[Tex. Civ. App.] 184 8. W. 620; Bank v. Lyons, 220 Mo. 538, 119 S. W. 
540; Gage v. Bank |Mo. App.] 196 S. W. 1077; 7 C. J. 588, 596). If he 
was not, then he was not entitled to recover anything of the bank, for his 
suit was on the note; and if he was not entitled to recover on it, he was 
not entitled to recover at all in this suit whatever may have been his 
right had the suit not been on the note. Phelps v. Zuschlag, 34 Tex. 371. 
It seems, therefore, that the trial court erred when he failed to render 
judgment denying Hull a recovery of anything against the bank, and 
erred further when he rendered judgment in Hull’s favor as stated 
above. 

Therefore the judgment will be reversed and judgment will be here 
rendered that Hull take nothing by his suit against the bank. 


CERTIFICATES OF DEPOSIT ISSUED AGAINST 
CREDIT IN ANOTHER BANK NOT PRO- 
TECTED BY GUARANTY LAW 


State ex rel. Davis, Atty. Gen. v. Home State Bank of Dunning, Supreme 
Court of Nebraska, 201 N. W. Rep. 971 


Several stockholders of the Home State Bank of Dunning were 
indebted upon a note to a person who agreed to accept certificates 
of deposit of the bank in payment of the note. Thereupon the makers 
of the note, in order to procure funds against which the certificates 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 330. 
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might be issued, executed their individual notes payable to the 
Citizens State Bank of University Place, Nebraska. These notes 
were indorsed with recourse by the Dunning bank and were delivered 
to the Citizens bank, which entered upon its books in favor of the 
Dunning bank a credit for the amount of the notes ‘‘not subject to 
check,’’ it being agreed that the credit should not be withdrawn. 
Certificates of deposit of the Dunning bank equaling the amount of 
the credit were then issued to the person holding the stockholders’ 
note, and were transferred by him to other persons. 

Subsequently, the holders of the certificates applied for allow- 
ance of them out of the state guaranty fund. It was held that the 
eredit in the Citizens bank in favor of the Dunning bank did not 
constitute a credit in or at the command of the Dunning bank within 
the protection of the state guaranty law, and that the transaction 
amounted to nothing more than a loan of credit to the Dunning bank. 
Consequently holders of certificates drawn against the credit were not 
entitled to participate in the state guaranty fund. The holders of 
the certificates contended that they were good faith purchasers of 
negotiable instruments, and, as such, were entitled to protection 
under the negotiable instruments law. It was held that although 
certificates of deposit are negotiable, when there is a question of the 
allowance of a claim against the guaranty fund, the negotiable in- 
struments law does not apply; and that the holders of the cer- 
tificates could not have their claims allowed without establishing the 
existence of a deposit within the meaning of the guaranty law. 


Action by the State of Nebraska, on the relation of Clarence A. 
Davis, Attorney General, and another, against the Home State Bank of 
Dunning, the First National Bank of Glendale, California, and others. 
Holders of certificates of deposit issued by the Home State Bank of 
Dunning apply for allowance of such certificates against the state 
guaranty fund, From the judgment below, applicants appeal. Affirmed. 

Burkett, Wilson, Brown & Wilson, of Lincoln, for appellants. 

O.S. Spillman, Atty. Gen., Lloyd Dort, Asst. Atty. Gen., C. M. Skiles, 
of Lincoln, and N. T. Gadd, of Broken Bow, for appellees. 


REDICK, D. J.—Applications of various persons holders of cer- 
tifieates of deposit issued by the Home State Bank of Dunning for al- 
lowance of the same against the state guaranty fund. 

Applicants show that they became the owners of the certificates in 
good faith and for value before due, and claim that they are entitled to 
the protection of the law as applied to good faith purchasers of negotiable 
instruments, and a good proportion of their brief is devoted to a dis- 
cussion of that question. But, while there is no doubt that certificates 
of deposit are negotiable instruments. entitled to the protection of. the 
law governing the same as between private parties dealing therewith, 
since the filling of the briefs in this case we have decided in State v. 
Farmers’ State Bank, 111: Neb. 585, 196 N. W. 908, that, where the 
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question is of the allowance of such claim against the guaranty fund, 
the law of merchants or the negotiable instrument law have no applica- 
tion. As was said in that case by Day, J.: 


‘‘The circumstances under which the guaranty fund may be liable 
are entirely apart from the law pertaining to negotiable paper. A holder 
of a certificate of deposit in a bank who seeks to hold the guaranty fund 
liable for its payment must show that the transaction leading up to the 
issuance of the certificate was such that the law holds the guaranty fund 
liable for its payment.”’ 


See, also, Fourth Nat. Bank v. Wilson, 110 Kan. 380, 204 P. 715. 
The final and decisive question presented for our decision, then, is 
whether or not the certificates of deposit in question were lawfully 
issued against deposits in the Dunning bank, which must be determined 
by a consideration and analysis of the facts and circumstances sur- 
rounding their issuance, about which there is little dispute, and which 
may be summarized as follows: 

From the date of its organization up until about April 24, 1920, 
C. C. Cooper was president of the Dunning bank, and about said date 
sold all of his stock to six other stockholders of the bank, to wit, Wilson, 
McGinn, Wegner, Rankins, Hankins and Ocher, who, in payment for 
said stock, gave their joint note to Cooper for $20,000 due October 1, 
1920. On that date Cooper demanded payment, but the makers were 
unable to make it. Cooper refused to renew the note, but suggested 
that if the makers could procure certificates of deposit of the Dunning 
bank for the amount, due in 12 months, he could handle such ecer- 
tificates in California, where he was then living, but could not handle 
individual notes. As the makers were not permitted by law to borrow 
the money from the Dunning bank, being stockholders therein, upon 
the suggestion of Cooper that they procure the money on their notes 
from some other bank, one C. E. Wilson, cashier of the Dunning bank, 
caused to be prepared and signed by the six purchasers, above named, 
a note for $20,000 payable to the Citizens State Bank of University 
Place, Nebraska, and on or about October 7, 1920, took the same to the 
Citizens State Bank, explained the situation to its president, Mr. Blair, 
and requested a loan of $20,000 upon the note as security. Being in- 
formed by Blair that the bank did not have that much money to loan, 
Wilson suggested that the money need not leave the bank, but should 
remain there to the credit of the Dunning bank. Blair replied that that 
put a different aspect upon the matter, and it was finally arranged that 
credit should be given upon the books of the Citizens bank, which was 
accomplished in the following manner: Blair made out a deposit slip in 
favor of the Home State Bank of Dunning for $20,000, marking same 
‘‘Not subject to check,’’ and credited the same to the Dunning bank. 
Wilson says this deposit slip was made out upon his first visit to the 
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bank, October 7 or 8, but the only deposit slip in evidence is dated the 
16th of October, and the credit was entered on the bank books October 
16, and not before. As a part of the transaction, however, it was further 
agreed that Wilson should procure separate notes for $3,333.33 each, 
signed by one maker and indorsed by the five others, which was later 
carried out on October 27, 1920, under the same understanding that the 
fund was not to be drawn out of the bank. Blair required that these 
notes be indorsed by the Dunning bank with recourse, which was done, 
the intention of Blair being to charge out the notes against the credit if 
they were not paid. On the afternoon of the same day, October 7 or 8, 
1920, C. E. Wilson met Cooper at the First National Bank in Lincoln 
and, having brought the blank certificates of deposit with him, issued 
to C. C. Cooper three certificates of deposit dated October 7, two for 
$5,000 each, and one for $10,000, due in 12 months, with interest at 5 
per cent. per annum, in consideration of which Cooper delivered to 
Wilson his $20,000 note and the shares of stock of the Dunning bank 
which he had sold and held as collateral to the note. The two $5,000 
certificates were assigned to the First National Bank of Glendale, Cali- 
fornia, and represent their claim herein, May 2, 1921, the $10,000 
certificate of deposit was exchanged for ten certificates of deposit of 
$1,000 each, due six months after date, which were assigned by Cooper 
to one E. U. Emery, who filed claim herein, but whose interest has been 
transferred to C. C. Cooper, intervener. Another certificate of deposit 
upon which claim is made is dated May 2, 1921, for $282, and represents 
the interest due upon the $10,000 certificate of deposit at the time of 
the exchange above related, and assigned by Cooper to claimant A. A. 
Rezae for attorney’s fees. 

Notwithstanding the agreement between Wilson and Blair that the 
fund should not be withdrawn from the Citizens bank, the Dunning 
bank drew drafts against the credit, which were refused payment, and 
the Citizens bank thereupon, on December 10, 1920, charged the Dunning 
bank with $15,000, and later, January 11, 1921, with $1,666.66, thus 
canceling the credit to that extent by charging the notes against it, and 
returned the notes to the Dunning bank. They also charged the Dun- 
ning bank with $150 and $41.80 interest. The McGinn note was not 
charged off, but no drafts upon this credit were permitted; and later 
this note was renewed and is now held by the Citizens bank. This con- 
dition of the account was maintained until May 20, 1921. 

On May 20, 1921, new notes were executed by Rankin and Hankins, 
and July 8, 1921, by Ocher, Wilson and Wegner, each for $3,333.33, and 
indorsed, respectively, by the other five stockholders and deposited with 
the Citizens bank, and thereupon the credit of the Dunning bank was 
reinstated in the sum of $16,666.66, and was later drawn out upon drafts 
of the Dunning bank upon the advice of the state bank examiner. These 
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notes were not- indorsed by the Dunning bank, but were secured by 
second mortgages on real estate of the signers. The Citizens State Bank 
continues to hold the five notes and that of McGinn, or renewals 
thereof, aggregating $20,000. 

The question then recurs whether upon the above facts the claimants 
have shown such a deposit in the Dunning State Bank as is entitled to 
the protection of the state guaranty fund. A number of facts have 
been referred to occurring after the issuance of the certificates in 
question, but the legal status of the certificates of deposit must be de- 
termined as of their date, the subsequent occurrences being of material 
consideration only as they may tend to characterise the original trans- 
action. The subsequent deposit of notes secured by real estate mortgages 
and withdrawal of the funds thereby secured, while it might have en- 
abled the bank finally to pay its certificates of deposit, could not give 
validity to the original transaction as against the guaranty fund if it 
had not before. To recapitulate the situation: October 7, 1920, the 
stockholders desired to borrow money with which to pay their debt to 
Cooper. They were unable to do so on their notes, but Cooper was will- 
ing to accept certificates of deposit of the Dunning bank at 12 months, 
so the arrangement was made whereby the Citizens bank agreed to 
accept their notes indorsed by the Dunning bank and give credit to the 
latter for $20,000, with the express understanding that the money should 
not be withdrawn. Did this transaction constitute a deposit against 
which the Dunning State Bank might lawfully issue its certificates of 
deposit? It has been so often stated as to become a truism, that no 
definition of a deposit is possible which will cover all the situations 
arising in financial transactions, and, therefore, it has not and will not 
be attempted. Perhaps as broad a definition as any is contained in 
Fourth Nat. Bank v. Wilson, 110 Kan. 380, 204 P. 705, in the following 
language: 

‘‘Speaking generally, to create a deposit, within the meaning of the 
statute, money or the equivalent of money must in intention and effect 


be placed in or at the command of the bank, under circumstances which 
do not transgress specific limitations of the bank guaranty law.’’ 


This language was approved by this court in State v. Banking House 
of A. Castetter, 110 Neb. 584, 194 N. W. 784, and in State v. Farmers 
State Bank, 111 Neb. 585, 196 N. W. 908. It will be noted that under 
this definition the money or its equivalent must be placed in or at the 
command of the bank. In the instant case the money was not placed in 
the bank. Now, was it placed at the command of the bank? The evi- 
dence shows that the condition of credit being given was that the money 
remain in the Citizens bank, and that when the Dunning bank attempted 
to draw it out the credit was canceled and the notes upon which it was 
based were returned to the Dunning bank. Under this state of affairs 
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we are unable to perceive any control that the Dunning Bank had over 
the money. The moment they attempted to draw it out the Citizens 
bank applied against the supposed credit the notes which the Dunning 
bank had indorsed. The transaction appears rather to be a loan of the 
credit of the Citizens bank to the Dunning bank upon which the latter 
drew its certificates of deposit. It was an attempt on the part of Cooper 
and the stockholders to charge the guaranty fund with the payment of 
Cooper’s note for $20,000. The giving of such restricted credit to the 
Dunning bank upon the security of the indorsement of that bank added 
nothing to its assets, the credit simply being absorbed by the obligation. 
The transaction assumes all the characteristics of a loan, but not of a 
deposit. No doubt a deposit may be effected by depositing money in 
one bank to the credit of another (American State Bank v. Bank Com- 
missioner), but it presupposes that control of the fund is vested in the 
bank to whom eredit is given. And no doubt if the stockholders had 
arranged with the Citizens bank for a loan and deposited the same in 
that bank to the credit of the Dunning bank without condition, but in 
the ordinary course, it would have constituted a deposit entitled to pro- 
tection.. But we are of opinion that the undisputed facts established by 
the evidence did not constitute the fund in question a deposit. The 
certificate of deposit for $282, being for interest upon the $1,000 cer- 
tificate of deposit, must fall with it. 

We find no error in the record, and the judgment of the district 
court is 

Affirmed. 


BANK FAILING TO EXAMINE EMPLOYEE’S 
ACCOUNTS NOT ENTITLED TO RECOVER 
ON FIDELITY BOND 


Maryland Casualty Co. of Baltimore, Md. v. Bank of England, United 
States Circuit Court of Appeals, 2 Fed. Rep. (2d) 793 


The defendant surety company issued a bond guaranteeing the 
fidelity of a bookkeeper in the employ of the plaintiff bank. The ap- 
plication for the bond provided that the bank’s cash and securities 
would be examined and compared with the employee’s books and 
accounts monthly. In an action to recover under this bond it ap- 
peared that the monthly examinations provided for in the applica- 
tion were not made and that the only exaniinations were those made 
once or twice a year by the state bank examiner. It was held that 
the plaintiff bank could not recover on the bond, even though it was 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 170. 
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stated in the application that no examination of the applicant’s 
accounts would be made outside of the audit of the state or national 
bank examiners. The court held that this statement referred to ex- 
aminations of a different character and did not excuse the bank from 
making the monthly examinations provided for. 


Action at law by the Bank of England against the Maryland Casualty 
Co. of Baltimore, Md. Judgment for plaintiff (293 F. 783), and de- 
fendant brings error. Reversed and remanded. 

Ashley Cockrill and H. M. Armistead, both of Little Rock, Ark., for 
plaintiff in error. 

James B. Gray and G. E. Morris, both of England, Ark., for de- 
fendant in error. 


STONE, J.—This is an action by the Bank of England, Ark., against 
the Maryland Casualty Co. of Baltimore, Md., upon a bond guaranteeing 
the fidelity of Mamie McKenzie as bookkeeper in the bank. Jury was 
waived. From a judgment in favor of the bank, the casualty company 
sues this writ of error. 

The defense relied upon in the trial court was the breach by the bank 
of certain conditions of the bond which, it was claimed, released the 
easualty company from all liability upon the bond. The contentions 
here follow the same lines and take form around assignments of errors 
which relate to the refusal of certain peremptory and declaratory 
declarations of law and to certain portions of the law as declared by 
the court. These have to do with two provisions of the bond and the 
related warranties upon which the bond was issued. These two pro- 
visions of the bond are as follows: 


‘‘This bond is executed by the company upon the following express 
conditions, which shall be deemed conditions precedent to any right of 
the employer to recover hereunder ; 

‘First: That the acceptance and retention of this bond by the em- 
ployer shall be considered as conclusive evidence that the employer con- 
sents and agrees to all the terms, conditions and provisions contained 
herein, and all written statements made, or which at any time may be 
made by the employer, in connection with this bond, or any renewal 
thereof, are warranted by the employer to be true, and if any such state- 
ments shall be found to be untrue in any particular, or if the employer 
shall willfully suppress or mistate any fact in making any claim for, or 
in proving any loss under this bond, then this bond shall become void 
and the company shall not be liable to the employer for any claim what- 
soever made under or by virtue of this bond. 

‘*Second: That the duties of the employee, the system of accounting, 
the safeguards established and the method of compensation shall all 
remain in accordance with the written statements, hereinbefore referred 
to; unless change therein shall be consented to, in writing, by the com- 


pany.’’ 
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The related warranties were contained in the ‘‘written statement”’ 
made prior to and in connection with the application for the bond. Those 
pertinent here are as follows: 


‘*What will be the title of applicant’s position? (a) Bookkeeper. 

‘*Explain fully his duties in connection therewith. (b) Keep the 
books of bank, and assist teller. 

‘*Will applicant authorize the loans and discount of the bank? 
(ec) No. 

‘What salary will the applicant receive? $50.00. 

‘* Will the applicant have access to the treasury of the bank? (a) Yes. 

‘*Tf so under what restrictions? (b) None. 

‘*In ease of applicant handling cash or securities, how often will the 
same be examined and compared with the books, accounts and vouchers, 
and by whom? (a) Monthly. 

‘*Will any examination of the applicant’s accounts be made outside 
of the audit of the state or national bank examiners? (b) No.’’ 


This ‘‘statement’’ closed, above the signature of the bank, as 
follows: 


‘Tt is agreed that the above answers shall be warranties and form a 
part of, and be conditions precedent to the issuance, continuance or any 
renewal of or substitution for, the bond that may be issued by the Mary- 


land Casualty Co., in favor of the undersigned, upon the person above 
named.”’ 


The evidence showed and the court found as follows: 


‘‘The evidence establishes, and the court so finds, that the only ex- 
aminations made of the applicant’s accounts, vouchers and books, dur- 
ing the entire time the bond and renewals were in force, were made by 
the state bank examiner, those for the years 1917, 1918 and 1919 only 
once a year, and since then twice annually, and there was no waiver by 
the surety company, if monthly examinations were required by the terms 
of the bond.’’ 

‘*The court finds that after the execution of the bond and while it 
was in force; the applicant was made, in addition to being bookkeeper 
and assistant teller, assistant cashier, and as such was authorized in ad- 
dition to her duties as bookkeeper and assistant teller, to sign drafts and 
cashier’s checks, and that this additional duty was not consented to in 
writing by the defendant.’’ 


Because of the above quoted provisions of the bond and the above 
showing of evidence and findings of fact, the casualty.company con- 
tends as follows: | 

I. That the bond was breached by failure of the bank to make the 
monthly examination required by its promissory warranty ; 

II. That the bond was breached by changing the duties of the em- 
ployee in a way that added to the insurance hazard, without obtaining 
the written consent of the casualty company. 
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There was in the trial court, and can be here, no question that there 
were no monthly examinations. Nor was there nor could there be any 
doubt that such omission would release the bond if the bond required 
such examinations to be made. The view of the trial court was as 
follows: 


‘*That a failure of an absolute promissory warranty to make monthly 
examinations of the applicant’s accounts will avoid the policy under 
provisions of a bond or policy, like the one in this case may be conceded, 
but was there such a warranty ? 

‘*Question 11 contains three questions, subdivision ‘A’ two and sub- 
division ‘B’ one. The questions in ‘A’ read: ‘In ease of applicant 
handling cash or securities, how often will the same be examined and 
compared with the books, accounts and vouchers, 2—and by whom?’ 
The first part of the questions is answered ‘Monthly.’ The second is 
unanswered. Acceptance of the application and execution of the bond, 
without an answer to a question is a waiver. Phoenix Ins. Co. v. 
Raddin, 120 U. 8. 183, 78. Ct. 500, 30 L. Ed. 644. 

‘‘Tf there were no other answer to that question in paragraph IT, 
failure to make such examinations monthly by some one would unques- 
tionably be fatal to a recovery on the bond. 

‘‘But B of question 11, which reads: ‘Will any examination of the 
applicant’s accounts be made outside of the audit of the state or national 
bank examiners?’ was answered ‘No.’ The defendant had therefore 
been advised that the only examination of the applicant’s books, vouchers 
and accounts would be made by the state bank examiner, and by none 
other. 

‘*The law of Arkansas in force at the time the bond and the renewals 
were executed and still in force made it the duty of the state bank ex- 
aminer ‘to make an examination of every bank at least once a year.’ 
Section 705, Crawford & Moses’ Digest of Arkansas Statutes 1921. 

‘‘The defendant was bound to know that the state bank examiner 
was not required by the laws of the state, nor could he be required by 
the bank to make examinations of the bank’s books and accounts, nor 
could it presume that the state bank examiner would make monthly 
examinations of the bank. Executing its bond with such knowledge was, 
in the opinion of the court, a waiver of monthly examinations by the 
state bank examiner, the only person, the bank stated, who was to make 
the examinations. It did not state that examinations would be made by 
its officers, or by some independent examiners outside of the bank, as 
contended by counsel. If counsel’s contention is to be sustained monthly 
examinations by the officers of the bank or independent auditors out- 
side of the bank would be just as fatal to a recovery. A strict con- 
struction of these answers, as insisted on, required monthly examina- 
tions by the state bank examiner, and by none other, and his failure 
to make them monthly would be a fatal breach.’’ 


With this conclusion and some of the reasoning we cannot agree. It 
seems clear that two distinct matters were intended to be dealt with in 
these two questions. The first sought information as to ‘‘how often 
and by whom’”’ the bank would make its own comparison of the cash and 
securities of the bank with those books in the bank which should show 
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the amount of cash and securities which should be on hand. This was a 
check upon the cash and securities on hand to be made, ordinarily, by 
some committee or officer of the bank other than the applicant employee. 
The second question referred to general and comprehensive audits or 
examinations of the accounts of the employee, ordinarily made by expert 
accountants. To hold that the two questions referred to the same matter 
would usually, as in this instance, lead to the counteraction and nullifica- 
tion of each other. 

In this case, the bank failed to answer ‘‘by whom’’ this monthly 
comparison would be made, which had the effect, as said by the trial 
court, of a waiver of such answer when the application with this part of 
the question unanswered was accepted and the bond issued thereon. 
Phoenix Ins. Co. v. Raddin, 120 U. S. 183, 190, 7 S. Ct. 500, 30 L. Ed. 
644. This waiver left the bank free to have such monthly comparison 
made by any one, except the employee herself.. But suppose the bank 
had answered this question and said the comparison would be made by 
the cashier. It would then have been clear that the bank was assuring 
the casualty company that its cashier would monthly make such a com- 
parison and.that, when the other question was answered in the negative, 
the parties understood that they were considering different matters in 
the two questions. If, as suggested by the trial court, the casualty com- 
pany should be held to know that the state bank examiner would not 
make monthly examinations of this bank’s affairs, it is certainly as 
reasonable to presume that the bank itself was well acquainted with 
that fact. If both parties knew this, then both must have intended and 
understood something different from an-official comparison or examina- 
tion when the bank declared that a monthly comparison would be made. 
We think both parties understood that these questions referred to dif- 
ferent matters. 
~ It is true that it is a rule of construction that ambiguities should be 
resolved against the drawer of an instrument and that this rule has been 
properly applied to insurance contracts. American Surety Co. v. Pauly, 
170 U. S. 133, 144, 18 S. Ct. 552 42 L. Ed. 977. However, this does not 
mean that the contract can be changed or ‘‘refined away’’ by this mere 
rule of construction (Guarantee Co. v. Mechanics’ Savings Bank & 
Trust Co., 183 U. S. 402, 419, 22 S. Ct. 124, 46 L. Ed. 253), nor that all 
other rules of contract construction must stand silent in the presence of 
this rule. Other rules of construction are that all parts of a contract 
must be given a reasonable meaning and vitality and that parties are 
presumed not to insert idle, foolish, meaningless language. 

We think the parties had no difficulty in understanding each other 
and that, to them, both of the questions and the answers thereto were 
intended to have the meaning above set forth. 

As the bond expressly provided that it should fail if these monthly 
comparisons were not made and as they were not made, the bank cannot 
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recover. The difficulty in this, as in some other insurance cases, is that 
the insured takes the view that all that is necessary to recovery on a bond 
or policy is to pay the premium and suffer a loss. That is rarely the 
ease. The premium is graduated according to the extent of risk as 
. based on experience and reason. The risk of turning a person loose with 
money without check, word or supervision is one thing, while the risk 
on the same person under careful, frequent check and supervision is 
quite another. These promissory obligations of the insured which affect 
the risk are about the only safeguards the insurer has and cannot be 
lightly disregarded. 

Because of the views expressed above, it is unnecessary and can serve 
no useful purpose to consider and determine the second matter raised by 
plaintiff in error concerning the effect of the claimed change of employ- 
ment and duties of the person covered by the bond. 

The judgment is reversed and remanded for new trial. 


INDORSER OF NOTE PROVIDING FOR EXTEN- 
SION NOT DISCHARGED BY EXTEN- 
SION WITHOUT CONSENT 


Young v. Brown, Supreme Court of Colorado, 234 Pac. Rep. 163 


The defendant sold a piece of land and received from the pur- 
chaser a promissory note for $3,000, and a mortgage on the land. 
Before the maturity of the note the defendant, by indorsement, as- 
signed the note and mortgage to the plaintiff. Thereafter the pur- 
chaser of the land conveyed it to a person who assumed and agreed 
to pay the mortgage indebtedness. When the note became due the 
plaintiff extended the time of payment without the defendant’s 
consent. 

Subsequently, the plaintiff brought this action to foreclose the 
mortgage and to obtain a deficiency judgment against the defendant. 
The latter contended that she was relieved from all liability because 
of the extension of the time of payment without her consent. It 
appeared, however, that the note contained a provision that the 
makers and indorsers agreed to any extensions of time. It was held 
that this provision referred not only to an extension granted to the 
maker but also to an extension granted to a subsequent purchaser of 
the land who had assumed payment of the note, and consequently the 
defendant was not relieved from liability on the note by the extension 
of time granted by the plaintiff. A judgment for the plaintiff was, 
therefore, affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 538. 
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Action by G. C. Brown against Nora M. Young and others. Judg- 
ment for plaintiff, and defendant named brings error and applies for a 
supersedeas. Supersedeas denied, and judgment affirmed. 

T. E. Munson, of Sterling, for plaintiff. in error. 

McConley & McConley, of Sterling, for defendants in error. 


ALLEN, C. J.—This is an action brought by G. C. Brown to fore- 
close a mortgage on real estate and to obtain a deficiency judgment 
against each of the defendants hereinafter mentioned. There was a judg- 
ment for plaintiff as prayed, and the defendant Nora M. Young has sued 
out this writ, and applies for a supersedeas. 

On May 14, 1919, the plaintiff in error, Nora M. Young, being then 
the owner of the land in question, conveyed the same to H. G. Southgate, 
one of the defendants below, and took back a promissory note in the sum 
of $3,000, due in three years, and a mortgage upon the land, being the 
mortgage foreclosed in this suit. Before the maturity of the note, Nora 
M. Young, by indorsement, assigned the note and mortgage to G. C. 
Brown, the plaintiff below. 

On February 27, 1920, the defendant Southgate conveyed the prem- 
ises to the defendant Mrs. M. J. McMullen. His deed was given subject 
to the mortgage, and by the terms of the deed the grantee, Mrs. M. J. Me- 
Mullen, assumed and agreed to pay the mortgage indebtedness. 

The note came due on May 14, 1922, and plaintiff, G. C. Brown, being 
then the owner and holder of the note and mortgage extended, for a 
valuable consideration, the time of payment to Mrs. MeMullen, without 
the knowledge or consent of Nora M. Young, plaintiff in error. 

It is the contention of the plaintiff in error that she was relieved of 
all liability on the note because of the extension of time of payment with- 
out her consent. It is conceded that, if the facts were only such as thus 
far mentioned, the contention. of plaintiff in error would have to be up- 
held, and the judgment reversed, under the authority of Smith v. Davis, 
67 Colo. 128, 186 P. 519, where this court said: 

‘Tt is settled in this jurisdiction that a grantee of land, who assumes 


and agrees to pay a note secured thereby, may be sued directly by the 
holder of such note. Starbird v. Cranston, 24 Colo. 20, 48 P. 652. 


‘Tn such a case the maker of the note becomes a mere surety who will 
be relieved of liability on it by an extension of the time of payment with- 
out his consent. U. M. L. Ins. Co. v. Hanford, 143 U. 8S. 187, 36 L. Ed. 
118, 112 S. Ct. 437.”’ 


The contention of the defendant in error, G. C. Brown, is, and the 
theory of the trial court apparently was, that plaintiff in error had 
waived the operation of an extension of time for payment as a discharge 
because the note in question contained the following clause: 


‘The makers and indorsers hereof . . . agree to any extensions 
of time, payment, or partial payment before, at, or after maturity.’’ 
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The plaintiff in error contends that this clause refers only to an ex- 
tension of time granted to the maker, and not to any one who may be 
substituted for the maker; in other words, that it does not apply to an 
extension of time granted to a grantee who has assumed the payment of 
the note. In our opinion, however, the clause refers to an extension of 
time of payment to any one or everybody who is liable on the note. The 
purpose of the clause is to enable the holder of the note to be merciful to 
the debtor, or holder of the title to the real estate, where such holder as- 
sumed the indebtedness, and to relieve the mortgagee of the duty to force 
the note by foreclosure promptly at maturity in order to protect his 
rights against the indorsers. The trial court did not err in refusing to 
hold that plaintiff in error was relieved of liability. 

The application for a supersedeas is denied and the judgment 
affirmed. 


INDORSER’S OFFER TO EXECUTE RENEWAL 
NOTE WAIVER OF NOTICE OF DISHONOR 


‘Farmers’ & Merchants’ National Bank of Lake City v. Brown, Supreme 
Court of South Carolina, 127 S. E. Rep. 365 


Evidence of an offer by the indorser of a note after maturity 
thereof to execute a renewal note is sufficient to sustain a finding 
of waiver of presentment and notice of dishonor. 


Action By the Farmers’ & Merchants’ National Bank of Lake City 
against R. A. Brown and Beulah M. Brown. Judgment for plaintiff, 
and second named defendant appeals. Affirmed. 

J. D. O’Bryan, of Kingstree, for appellant. 

Philip H. Arrowsmith, of Florence, for respondent. 


MARION, J.—This as an appeal by the defendant Beulah M. Brown 
from the following decree of his honor, Judge E. C. Dennis: 


‘*This case comes before me by consent of the parties for determina- 
tion without a jury. This is a suit on a promissory note, by the plaintiff 
as assignee of the Bank of Lake City. The note sued upon was given by 
the defendant R. A. Brown and indorsed by the defendant Beulah M. 
Brown to the Bank of Lake City. This note is dated April 1, 1920, due 
June 1, 1920, is signed by R. A. Brown, and indorsed by Beulah M. 
Brown; but no notice was given to the indorser Beulah M. Brown. The 
evidence shows that the Browns were living in Charlotte, N. C., at the 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) §§ 1086,° 854. : 
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time the note became due, and that soon after receiving notice that the 
note was due R. A. Brown went to Lake City and tried to have the note 
renewed. The cashier of the Bank of Lake City agreed to try to carry 
the note forward for him, and a new note was made out for the same 
sum of money, to become due August 15th, and it was agreed that R. A. 
Brown would procure the indorsement of Beulah M. Brown on the re- 
newal note. This he did and forwarded the renewal note to the Bank of 
Lake City. The renewal note was for the same amount, and when it was 
returned to the Bank of Lake City the discount was not added, and the 
note did not have any stamps on it, and the directors of the bank refused 
to aecept the renewal and kept both notes. It appears from the testi- 
mony that in dealing with R. A. Brown and Beulah M. Brown, the bank 
had on other occasions merely notified R. A. Brown, who was the hus- 
band of Beulah M. Brown, and no advantage was sought from the fact 
that personal notice was not given to Beulah M. Brown. From all of the 
circumstances of the case, I am of the opinion that the note sued upon is 
valid obligation of Beulah M. Brown and that she cannot escape pay- 
ment of the same, as I think the circumstances show a waiver on her part 
and that her conduct in the matter estops her from now attempting to 
escape liability. 

‘‘It is therefore ordered and adjudged that the plaintiff recover 
judgment of the defendants R. A. Brown and Beulah M. Brown in the 
sum of $3,500, with interest thereon from June 1, 1920, at 8 per cent. 
per annum, and $150 attorney’s fees.’’ 


The four exceptions make the one point that there was no evidence 
to support ihe cireuit judge’s finding that the appellant, the indorser of 
the note sued on, had waived notice of dishonor. 

Section 109 of the Negotiable Instruments Law (section 3760, vol. 3, 
Code 1922) is as follows: 


‘*Notice of dishonor may be waived, either before the time of giving 
notice has arrived, or aiter the omission to give due notice, and the 
waiver may be either express or implied.’’ 


This is a law case in which the findings of fact by the circuit court 
are not reviewable by this court. The only question for determination, 
therefore, is whether there was any evidence tending to establish waiver, 
express or implied, by the indorser of the holder’s omission to give due 
notice of dishonor. 

While the evidence tending to establish waiver from such a prior 
course of dealing between the* bank and the parties to this paper as 
would warrant the bank in concluding that the indorser intended to per- 
mit the presentment and notice of dishonor to be dispensed with (3 
R. C. L. 1240, § 466) is unsatisfactory, we cannot say there was no evi- 
dence which would justify the inference of fact drawn by the circuit 
court in that aspect of the case. A review and analysis of the evidential 
facts for the purpose of demonstrating the correctness of that con- 
clusion will not be undertaken, however, for the reason that the evi- 
dence clearly establishes one fact upon which we think the validity of the 
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circuit judge’s finding may be safely rested. After the maturity and 
dishonor of the note sued on, the defendants as maker and indorser 
offered to take up the note in suit by giving a renewal note. While it 
has been held in other jurisdictions that the execution of, or a promise 
to execute, a renewal note by an indorser does not constitute a waiver of 
notice of dishonor (see 3 R. C. L. 1241, § 468) under the view adopted 
by this court in Fell v. Dial, 14 S. C. 247, evidence of an offer or promise 
by the indorser to renew is, as we apprehend, clearly sufficient to warrant 
the inference of waiver. In Fell v. Dial, after approving the rule laid 
down in Schmidt v. Radcliffe, 4 Strob. 296, 53 Am. Dee. 678, ‘‘that a 
promise by the party entitled to notice to pay the bill, is deemed a full 
and complete waiver of the want of due notice,’’ the court by Mr. Justice 
Melver, speaking to the point now before us, said: 


‘‘The third request, that a promise to renew the note did not amount 
to admission of liability, was properly refused. It certainly amounted 
to a promise to take up the note in suit by giving another, and that 
certainly was just as much an admission of liability as a promise to 
take up the note by paying it in money or giving a draft on a factor 
would be.”’ 


For the reasons indicated, the judgment of the circuit court is 
affirmed. 


DEPOSITOR HELD NOT ENTITLED TO SET OFF 
CLAIM AGAINST NOTE HELD BY INSOL- 
VENT TRUST COMPANY 


Cosmopolitan Trust Co. v. Wasserman, Supreme Judicial Court of 
Massachusetts, 146 N. E. Rep. 772 


In an action to recover on a note held by an insolvent trust com- 
pany it was held that the maker was not entitled to set off against his 
indebtedness thereon a balance due a partnership on a checking ac- 
count, although he was a member of the partnership and the partner- 
ship claim had been assigned to him; that he was not entitled to set 
off the amount of a deposit in his name as trustee; and that he was 
not entitled to set off the amount paid for shares of capital stock of 
the trust company, which had been legally organized, on the ground 
that a certificate of increase of capital stock had not been filed as 
required by law. 


Action of contract by the Cosmopolitan Trust Co., by Joseph C. 
Allen, Commissioner of Banks, against Jacob Wasserman to recover on 


NOTE—Ffor similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) §§ 621, 622. 
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promissory note, wherein defendant filed declaration in set-off. On de- 
fendant’s exceptions to court’s rulings, findings and refusals to rule. 
Exceptions overruled. 

S. M. Child, of Boston, for plaintiff. 

J. Wasserman, of Boston (M. M. Horblit, of Boston, with him), for 
defendant. 


BRALEY, J.—The defendant did not specifically require proof of 
his signature, and the note having been introduced, he offered evidence 
in support of his declaration in set-off which if sustained was more than 
sufficient to cover the plaintiff’s claim. The judge, who heard the case 
without a jury disallowed the set-off and found for the company. The 
rights of the defendant as plaintiff in set-off under G. L. ¢c. 232, §§ 1, 2, 
are to be determined as if the writ had been dated September 25, 1920, 
when the commissioner of banks took and retained possession of the 
company for the purpose of liquidating and winding up its affairs. 
Cosmopolitan Trust Co. v. Ciarla, 239 Mass. 32, 36, 131 N. E. 337; 
Bailey v. Commissioner of Banks, 244 Mass. 499, 501, 138 N. E. 915. 
The company then held the promissory note of the defendant now in 
suit, and the firm of Horblit & Wasserman had a balance due on a 
checking account of $6,941.84, which is the first item of the declaration 
in set-off. This claim was duly proved February 28, 1921, the certificate 
of proof reading, ‘‘subject to rights of set-off to be hereafter de- 
termined,’’ and on March 1, 1921, the certificate of proof was formally 
assigned to Wasserman by the other member of the firm, and the first 
dividend paid on the claim has been credited on the note by the commis- 
sioner. But these transactions separately or together did not change the 
legal character of the original deposit, which was a debt due from the 
company to the partnership September 25, 1920, and not to Wasserman 
individually. It cannot in the present action either by novation or 
subrogation be made a subject of set-off for his benefit. 

The second item is for a deposit of $400 ‘‘standing in his name as 
trustee,’’ and the defendant’s answer in set-off admitted that Wasserman 
as trustee for one Jacob Cutler had a claim which was duly proved and 
a certificate had been issued to him as trustee. The defendant, al- 
though contending that the money was his own, did not controvert this 
admission, and the judge could find on all the evidence that Wasserman 
held this deposit as a fiduciary, and it could not be used to reduce his 
personal indebtedness. 

The last item is for $1,500, the amount paid for ten shares of the 
capital stock of the company, which is alleged never to have been legally 
organized, and that if the issuance of the stock was legal, the certificate 
required by law was never filed, and the transaction became or was void. 
See G. L. e. 156, §§ 41, 42, 43, chapter 172, § 18. But the legality of the 
corporate organization of the company, as well as the liability of stock- 
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holders thereunder, is settled by Commissioner of Banks v. Cosmopolitan 
Trust Co., 247 Mass. 334, 142 N. E. 100. And the failure to file with 
the secretary of the commonwealth a certified copy of the records of the 
meeting at which the increase of capital stock was voted did not relieve 
the defendant of his primary obligation as a stockholder. Cunningham 
w. Commissioner of Banks, 249 Mass. 401, 144 N. E. 447. 

If, without deciding, it is assumed that the amended answer sets 
forth an equitable defense which is permitted in actions at law by G. L. 
ce. 231, § 31, the defendant finally invokes the doctrine of equitable 
set-off, citing with cases from other jurisdictions Holbrook v. Bliss, 
_.9 Allen, 69; Spaulding v. Backus, 122 Mass. 553, 554; Abbott v. Foote, 

146 Mass. 333, 334, 15 N. E. 773, 4 Am. St. Rep. 331; Perry v. Pye, 215 
Mass. 403, 413, 102 N. E. 653. But in those suits no question of the 
winding up of an insolvent trust company was presented as in the case 
at bar, where the claim declared on is an asset of the company to be 
collected for the benefit of creditors, and to allow a set-off under the con- 
ditions appearing in the record would give the defendant priority over 
other creditors of the same class. Bachrach v. Commissioner of Banks, 
239 Mass. 272, 275, 131 N. E. 857; Tremont Trust Co. v. Graham Fur- 
niture Co., 244 Mass. 134, 137, 138 N. E. 330. 

The defendant’s requests in so far as not given were denied rightly, 
and the exceptions to the exclusion of evidence not having been argued 
are treated as waived. 

Exceptions overruled. 


DEPOSIT TO CREDIT OF CORPORATION OF 
CHECKS DRAWN ON ANOTHER CORPO- 
RATION BY PRESIDENT OF BOTH 
CORPORATIONS 


Hill Syrup Co. v. American Savings Bank & Trust Co., Supreme Court 
of Washington, 234 Pac. Rep. 11 


The president of the Hill Syrup Co. was also the president. of 
the Hardware Specialties Manufacturing Co. He drew checks against 
the funds of the former company, payable to the defendant bank. 
These checks were cashed by the defendant and deposited to the 
credit of the hardware company, which had an account at that bank. 
The hardware company subsequently checked out the funds. At the 
time when the bank cashed the checks it knew that both companies 
had the same president. In an action by the Hill Syrup Co. to re- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 345. 
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cover the amount of the checks cashed by the bank, it was held that 
the circumstances surrounding the. cashing of the checks and the 
deposit of the proceeds to the credit of the hardware company were 
not such as to put the bank on inquiry as to whether there was a 
legitimate transaction between the two companies or to charge the 
bank with notice that the money was being used for the personal 
benefit of the president of the companies. 


Action by the Hill Syrup Co. against the American Savings Bank & 
Trust Co. Judgment for defendant, and plaintiff appeals. Affirmed. 

James R. Chambers, of Seattle, for appellant. 

Stratton & Kane and Lyons & Orton, all of Seattle, for respondent. 


ASKREN, J.—This is an action to recover the proceeds of four 
checks amounting to $2,080, and the facts are substantially as follows: 

In the year 1921, W. E. Sander was the president of the Hill Syrup 
Co., a corporation, and at the same time he was the principal stockholder, 
trustee and president of the Hardware Specialties Manufacturing Co. 
In the months of March and April, 1921, Sander drew checks on the 
National Bank of Commerce, against the funds of the Hill Syrup Co., 
payable to the American Savings Bank & Trust Co. The checks were 
cashed by the American Savings Bank & Trust Co., and the proceeds 
thereof deposited to the credit of the Hardware Specialties Manufac- 
turing Co., which had an account at that bank. The Hardware Specialties 
Co. thereafter checked out these funds so deposited to its credit. At the 
time the checks were cashed by the American Savings Bank & Trust Co., 
the bank knew that Sander was the president, and that he, with his 
father-in-law, were the owners of a controlling interest in such company. 
The evidence further shows that at the time the checks were drawn by 
Sander, the Hill Syrup Co., a corporation, was not indebted to him. 
On this state of the evidence the trial court decided that since the de- 
fendant bank had never received nor retained to its own benefit any of 
the proceeds of the checks, and had no notice or knowledge at the time it 
paid out the proceeds that Sander did not have authority from the Hill 
Syrup Co. to direct the deposit of the proceeds of the checks to the ac- 
count of the Hardware Co., that recovery could not be had. Plaintiff 
appeals therefrom. 

The state of facts surrounding the affairs of the Hill Syrup Co., and 
the actions of its former president, W. E. Sander, are detailed very 
much at length in Hill Syrup Co. v. Marine National Bank, 128 Wash. 
509, 223 P. 595, and Hill Syrup Co. v. National City Bank, 129 Wash. 
171, 224 P. 578. Both cases were decided by departmental opinions, and 
thereafter the causes assigned for rehearing en banc, the former being 
overruled, but the opinion in the latter case being adhered to. 

The sole question to be decided in this case is whether the circum- 
stances surrounding the cashing of the checks and the deposit of the 
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proceeds thereof to the credit of the Hardware Specialties Co. were such 
as to put the bank upon inquiry. In other words, was this such a sus- 
picious circumstance that the bank had no right to assume that there was 
a legitimate transaction between the Hill Syrup Co. and the Hardware 
Specialties Co.? 

Counsel for appellant insists that because Sander was an officer in 
each company that fact is sufficient to show the bank that he was using 
the money for his own benefit. Appellant relies upon the case of Harden 
v. State Bank of Goldendale, 118 Wash. 234, 203 P. 16, and Hill Syrup 
Co. v. National City Bank of Seattle, 129 Wash. 171, 224 P. 578; but 
this case does not come within the rule there announced because of the 
difference in the facts. In the first case cited, the court found that the 
respondent bank ‘‘was doing a banking business and placed that sum of 
money to Clark’s private banking account, and knew that he was check- 
ing such account for his own private account, and we decided that: 


‘*It would appear that in each case it was not a matter of being 
simply sufficient to excite the suspicion of a reasonably cautious person, 
but, on the contrary, notice was plainly given that Mr. Sander was using 
the money of a corporation of which he was president to pay his private 
debts to the motor company. 


The facts in this case are wholly different. It is not an unusual or 
uncommon thing for corporations to deal with each other, or to draw 
checks for the payment of accounts to each other. There was no state of 
facts upon which the bank had any reason to believe that there was not 
a bona fide indebtedness from one company to the other. There would 
be no difference in the rights of the parties if Sander, instead of drawing 
the checks to the American Savings Bank & Trust Co., and ordering the 
proceeds to be placed to the credit of the Specialties Co., had made the 
check direct to the Specialties Co., and deposited the check to its ac- 
count. This court has gone a long way to protect the funds of corpora- 
tions where their officers have attempted to use the funds for their own 
personal ends, and have even held third persons liable where no financial 
benefit was gained therefrom, But transactions between corporations 
are sO numerous, and it is such a frequent thing for officers of one cor- 
poration to be interested, either as officers or stockholders, in another 
corporation, that to hold that the bank at its peril received deposits 
for one corporation which consist of checks of another corporation drawn 
by an officer interested in both is to extend the rule beyond all reason. 

Numerous cases are cited by appellant to establish the liability of 
the bank, but we think this case is controlled by the reasoning in National 
City Bank v. Shelton Electric Co., 96 Wash. 74, 164 P. 933, where we 
said: 


‘*While it is out of the usual course of business and, therefore, sus- 
picious for a corporation, in the name of its president, to execute a 
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promissory note payable to the president in his individual capacity, it 
is not at all out of the ordinary for it to execute obligations to third per- 
sons, and we fail to see how this situation is altered solely because of the 
fact that the name of the payee concern includes the name of the presi- 
dent of the maker corporation.” ~ ~ 


While in that case the president who executed the note was not 
actually interested in the payee corporation, yet a reading of the opinion 
will show that fact alone was not controlling. 

There being no facts or circumstances sufficient to put the bank upon 
inquiry, or to suggest to it that the money was being used for Sander’s 
personal benefit, it follows that the judgment of the superior court was 
right, and it is affirmed. 


PARKER, J.—I concur in the result reached in the foregoing 
opinion, but not in the observations therein made which seem to suggest 
that the bank might be put upon inquiry, under some circumstances, as 
to what Sander did or was going to do with the Hill Syrup Co. money. 
To my mind, it is enough to relieve the bank of all liability to know, as 
the record here shows, that it was not receiving from Sander any of the 
Hill Syrup Co. money in payment of any debt or obligation due or 
owing from him to the bank. 


CONTENTS OF SAFE DEPOSIT BOX SUBJECT 
TO ATTACHMENT 


Carples v. Cumberland Coal & Iron Co., New York Court of Appeals, 
May 5, 1925 


Property kept in a safe deposit box is subject to attachment at 
the instance of a creditor of the owner. 

This decision affirms the decision of the Appellate Division of 
the New York Supreme Court discussed in the June, 1925, issue of 
the Banking Law Journal at page 411. 


Edward A. Kenney for appellant. 
Stanley S. Groggins for respondent. 


HISCOCK, C. J.—The plaintiff obtained a warrant of attachment 
against the property of the defendant, which was issued to the sheriff 
of New York County. He claimed that a certain box in the vault of the 
Safe Deposit Co. of New York was rented by defendant and contained 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 88. 
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property which was leviable under a warrant of attachment. The Safe 
Deposit Co. having refused to allow the sheriff access to the box for the 
purpose of making a levy and having refused to give a certificate of the 
contents of such box on the ground that it was without sufficient knowl- 
edge, plaintiff applied on notice to the Safe Deposit Co. for an order 
directing the sheriff to open said box and to take and keep such property 
as might be found therein which was subject to levy. While notice of 
said motion was served only upon the Safe Deposit Co. the defendant 
voluntarily appeared on said motion and is now the only appellant from 
the order made as aforesaid. Under these circumstances there have been 
certified to us the questions in substance whether there is any statutory 
or common law empowering the sheriff to break open a safe deposit box 
of the defendant in aid of the attachment issued to him, and whether 
any constitutional rights of the defendant will be violated by thus 
breaking open said box and seizing such property as may be liable 
to levy. 

In the first place we desire to make it plain that one question argued 
by the defendant and another question which, under other circumstances 
might be argued, are not presented on this appeal. It is urged that the 
court has no right to order such action as was authorized in this case and 
which may result in the destruction of the property of another, in this 
case the safe deposit company owning the vault. As we have stated, the 
safe deposit company which alone would be interested in that question 
is not appealing here and, therefore, we have no occasion to consider the 
question suggested or to decide whether such an order as is here pre- 
sented might, under some conditions, involve such a destruction of the 
property of others as would not be tolerated. 

Neither are we concerned with the question whether a safe deposit 
company should be protected as against its customer by notice to such 
customer of such an application for leave to open his box as was pre- 
sented here. Apparently actual notice of the motion was given to the 
customer and it appeared upon the motion. Therefore we come simply 
to the questions which have been certified as they arise between the 
plaintiff and the defendant, and the preliminary one of appellant’s 
right to appeal. 

We shall not review at length the affidavits presented in behalf of the 
plaintiff and in behalf of the defendant on the motion to require the 
sheriff to open the box and by which these questions are to be deter- 
mined. We shall content ourselves with the simple statement that in our 
opinion such affidavits permitted the court to find as it necessarily did 
that the box in question had been rented by the defendant acting through 
its officers and that, presumably, at the time in question there was prop- 
erty contained therein which was subject to levy under the warrant of 
attachment. 
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While it is challenged, we think that the defendant is a party ag- . 
grieved by the order which has been made, within the provisions of our 
statute and that it therefore has.a right to appeal. It is really the only 
party which is substantially interested. It appeared upon the original 
motion, and if the order there made does improperly and unconstitution- 
ally permit the sheriff to break into its safe deposit box we think it 
quite clear that its rights have been intruded upon in a manner which 
constituted a substantial grievance and gave it the right to take the 
appeal. 

Coming to the merits, we think that the order complained of was a 
proper one for the court to make. Under the statute relating to a levy 
under a warrant of attachment it became the duty of the sheriff to take 
into his custody any property capable of manual delivery such as it is 
claimed that there was in this case. Under this statutory duty that 
officer was authorized to do anything which might be lawfully incidental 
to its discharge, and it was the duty of the court where necessary to 
aid him by a proper order. <A safe deposit box does not give property 
placed therein a status which renders it exempt from levy under a war- 
rant of attachment. It is true that there has been much discussion of 
the relationship between safe deposit companies and their box customers 
and of the question whether property thus placed is in the possession 
and control of the safe deposit company or of the customer (National 
Safe Deposit Co. v. Stead, 232 U. 8. 58, 67), and very possibly different 
answers may be made to this question on a consideration of the cir- 
cumstances under which it arises and of the purposes for which it is 
being asked. We do not deem it necessary to determine it with exact- 
ness in this case. There is no doubt that the Safe Deposit Co. has a 
general and surrounding control and possession of the box. It owns the 
building and the vault in which the box is located and makes rules for 
the customer’s access to the box, which generally require the assistance 
of the company in opening it. This possession and control, however, is 
exercised for the purpose of securing a greater safety for the customer 
rather than of asserting possession as against him of the contents of the 
box, to which, under proper rules and regulations, he has the un- 
questioned and unqualified access. While the status of the Safe Deposit 
Co. is, therefore, in some aspects that of a bailee, the customer’s control 
and possession of his box is not much different than would be the con- 
trol and possession by a tenant of property in an office which he had 
rented from the owner of the building. (Nat. Safe Deposit Co. v. Stead, 
supra; Moller v. Lincoln Safe Deposit Co., 174 App. Div. 458; People v. 
Mercantile Safe Deposit Co., 159 App. Div. 98, 101, 102.) 

But however we may estimate the relative rights and possession of 
safe deposit company and customer as between themselves it was per- 
feectly proper for the court so far as this aspect is concerned to make the 
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order in question. If the property in the box is to be regarded as in the 
possession of the customer the order was perfectly right. And if, on 
the other hand, we regard the safe deposit company as in some respects 
‘a bailee and having possession of the box it was still proper for the court 
to make the order which it did and which, with the levy of the sheriff 
thereunder, will be ample protection to the company as against the de- 
fendant (Bliven v. Hudson River R. R., 36 N. Y. 403; Scranton v. Farm- 
ers & M. Bank of Rochester, 24 N. Y. 424, 427; MacDonnell v. Buffalo 
L. T. & Safe Deposit Co., 193 N. Y. 92, 106; Roberts v. Stuyvesant S. D. 
Co., 123 N. Y. 57; Stief v. Hart, 1 N. Y. 20; United States v. Graff, 67 
Barb. 304; Burton v. Wilkinson, 18 Vt. 186). 


Finally, it is urged that the order authorizes an unconstitutional and 
unwarranted ‘‘search and seizure’’ and in amplification of this contention 
appellant seeks to draw some analogy between a man’s house and a safe 
deposit box. We are unable to see any pertinent analogy between a 
man’s home, which is protected by constitution and decisions from in- 
vasion for the purpose of serving civil process, and a disconnected de- 
pository in which he has stored his property, whether a barn, a ware- 
house or a safe deposit box. Furthermore, the order complained of 
does not provide for any such exploration and search as were condemned 
in the cases cited by appellant. As we have stated, the affidavits justi- 
fied the court in finding that there was in this box property which was 
subject to levy and the defendant not enlightening the court as to what 
these articles of property were, the order was made permitting the 
sheriff to take and keep such property as was subject to levy under 
attachment and to return all papers and correspondence to the de- 
fendant. The provisions of the statute specify the property which is 
subject to levy and the order did not authorize the sheriff even to keep 
such papers as might relate to such leviable property. With the least 
intrusion possible a levy was authorized and it was not an authorization 
of an unreasonable search that the sheriff was incidentally permitted 
or required to make such examination of the contents of the box as would 
enable him to separate leviable property from the remaining contents. 
It would be unfortunate if a court could not authorize and the sheriff 
perform such acts as these. If a debtor could withdraw his property 
from the reach of creditors by simply placing it in a safe deposit vault, 
avoidance of responsibility for obligations would be made easy, and a 
broad and easily accessible highway opened for escape from an effective 
administration of the law (Burton v. Wilkinson, supra; United States 
v. Graff, supra). 

We think that the order should be affirmed, with costs, and of the 
questions certified the first one should be answered in the affirmative and 
the second one in the negative. 


Order affirmed. 
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PLEDGEE OF BANK STOCK NOT LIABLE AS 
STOCKHOLDER 


Chapman, Commissioner of Banking v. Marsico, Court of Civil Appeals 
of Texas, 270 S. W. Rep. 1113 


A person holding stock of a bank as collateral security is not 
liable as a stockholder under a Texas statute making stockholders 
personally liable for the debts of the bank, even though he appears 
on the books of the bank as the owner of the stock. 


Action by J. L. Chapman, Commissioner of Banking, against N. 
Marsico and another. From a judgment for plaintiff against defendant 
R. T. Arthur only, and from a judgment for defendant named, plaintiff 
appeals. Affirmed. 

John T. Suggs, of Denison, for appellant. 

Wood & Wood, of Sherman, and E. J. Smith, of Denison, for 
appellees. 


WILLSON, C. J.—This suit, commenced August 15, 1921, by Ed. 
Hall, as commissioner of banking, against R. T. Arthur and N. Marsico, 
was afterwards prosecuted to a judgment by appellant Chapman, as 
Hall’s successor in office, in his (Chapman’s) favor against Arthur for 
$1,695 and in Marsico’s favor for costs. 

The suit was to enforce a liability the commissioner claimed Arthur 
and Marsico had incurred by force of the statute (articles 552 and 556, 
Vernon’s Statutes) as holders of capital stock of an insolvent state bank. 
It appeared from testimony heard at the trial that on June 24, 1921, 
Arthur borrowed $2,025 of Marsico, and as security for the loan in- 
dorsed and delivered to him (Marsico) a certificate covéring 15 shares of 
the capital stock of the Denison Bank & Trust Co., then owned by 
Arthur. When the certificate was delivered to him Marsico surrendered 
it to the proper officer of the bank for cancellation, and in lieu thereof 
received a certificate in his own name for a like number of shares of 
stock. Thereafter until July 15, 1921, when, because it was insolvent, 
the affairs of the bank were taken over by the commissioner as provided 
by law (article 453, Vernon’s Statutes), Marsico appeared on the records 
of the bank as the owner of the 15 shares of stock. July 22, 1921, 
Arthur having repaid the $2,025 he had borrowed as stated, Marsico 
turned the certificate of stock over to him. During the time Marsico 
appeared on the records of the bank as the owner of the stock, to wit, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 1193. 
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on July 1, 1921, the bank declared a dividend thereon, and same was 
paid to Arthur. How that happened was not shown, it seems, for the 
bank had no notice that Marsico was not the owner of the stock as he 
appeared on its books to be, but, instead, held same as collateral security 
for indebtedness to him. 

The question presented for determination may be stated as follows: 
Is a person who appears on the books of an insolvent state bank to be 
the owner of stock therein, but who in fact holds the stock only as 
collateral security for indebtedness due him, liable for debts of the bank 
as provided in article 552, Vernon’s Statutes, as follows: 


‘“*Tf default shall be made in the payment of any debt or liability 
contracted by any bank . . . each stockholder of such corporation, 
as long as he owns shares therein, and for twelve months after the date 
of a transfer thereof, shall be personally liable for all debts of such cor- 
poration existing at the date of such transfer, or at the date of such 
default, to an amount additional to the par value of such shares so 
owned or transferred, equal to the par value of such shares so owned or 
transferred.’’ 


Appellant’s contention that the question should be answered in the 
affirmative, notwithstanding the declaration in article 556 of said statutes 
that: 


‘‘No person . . . holding such stock as collateral security, shall 
be personally subject to any liability as stockholder in such corporation ; 
but the person pledging such stock shall be considered as holding the 
same, and shall be liable as stockholder accordingly.’’ 


—is on the theory, quoting from his brief: 


‘‘That the exemption from liability of one holding stock merely as 
collateral security is limited in its application to cases where the fact 
that such stock is so being held is made to appear in some manner, and 
has no application to a case like the present, where the fact that the 
stock is held as collateral is not made known to the bank nor to the com- 
missioner of banking, and the records of the bank are such that one ex- 
amining the same could acquire no notice that the holding was by way 
of security.’’ 


As we understand it, the question was not presented in Lantry v. 
Wallace, 182 U. S. 536, 21 8. Ct. 878, 45 L. Ed. 1218, cited by appellant 
as supporting his contention, and it has not been determined by any of 
the appellate courts of this state. However, the question has arisen in 
other states having statutes like our own, and in each instance has been 
determined—correctly, we think—to the contrary of appellant’s con- 
tention. Union Sav. Ass’n v. Seligman, 92 Mo. 635, 15 S. W. 630, 1 Am. 
St. Rep. 776; Burgess v. Seligman, 107 U.S. 20, 2 8. Ct. 10, 27 L. Ed. 
359; MeMahon v. Macy, 51 N. Y. 155; Johnston v. Black, 59 Wash. 144, 
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109 P. 367. The declaration in the statute is plain and unconditional, 
and we think that the courts, in the face of it, and on facts like those in 
the record before us, have no right to say that one who holds stock as 
collateral security only is liable as.a stockholder as provided in article 
552 set out above. 

There is no error in the judgment, and it is affirmed. 


TRANSFER OF SECURITIES HELD NOT VALID 
GIFT 


Moore v. Layton, Court of Appeals of Maryland, 127 Atl. Rep. 756 


Layton, the owner of certain United States loan certificates and 
Liberty Bonds, transferable by delivery, about a year before his 
death handed them to his nephew and directed the latter to put them 
where he would know where to find them, and that, ‘‘if anything 
happened to him,’’ (Layton) he wanted the nephew to have the 
securities. They were then placed in an unmarked pigeon hole in 
the vault of a bank in which both Layton and the nephew were in- 
terested. When the securities were placed there the nephew said: 
‘*Here they are whenever you want to see them, clip the coupons, 
or anything else.’’ Thereafter Layton alone cut the coupons and 
collected the interest. 

After Layton’s death his executrix brought a replevin action to 
recover the securities from the nephew’s possession. Upon appeal 
from a judgment for the plaintiff it was held that under the cir- 
cumstances there had been no valid gift of the securities, and that 
no trust had been created. The defendant, therefore, was not entitled 
to retain the securities. Accordingly the judgment was affirmed. 


Replevin by Lena Bowen Layton, executrix of Everett M. Layton, 
deceased, against Joseph L. Moore. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

John 8. Whaley and John W. Staton, both of Snow Hill (Johnson & 
Johnson, of Snow Hill, on the brief), for appellant. 

F. Leonard Wailes and James E. Ellegood, both of Salisbury (Wil- 
liam G. Kerbin, of Snow Hill, and Ellegood, Freeny & Wailes, of 
Salisbury, on the brief), for appellee. 


URNER, J.—Certain United States loan certificates and Liberty 
Bonds, of the par value of $6,450, transferable by delivery, were 
replevied in this case from the appellants upon the ground that they 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 466. 
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belong to the estate of Everett M. Layton, deceased, of whose will the 
appellee is the executrix. There is no dispute as to the facts.. The 
securities had been owned by Mr. Layton in his lifetime. They had 
been kept by him in the Bishopville Bank, of which he was part: owner 
and cashier. The appellant was his nephew, and was associated with 
him in the operation of the bank. <A year or more before his death, Mr. 
Layton, having resigned as cashier, and having been succeeded by the 
appellant in that position, took the bonds and certificates in question 
from his private box in the safe of the bank and handed them to the 
appellant with the statement that he should put them where he (the 
appellant) would know where to find them, and that, ‘‘if anything 
happened to him,’’ (Layton), he wanted the appellant to have the 
securities. They were placed at once in a vacant and unmarked pigeon 
hole by the appellant, who said to “Mr. Layton, ‘‘here they are whenever 
you want to see them, clip the coupons, or anything else.’’ The pigeon 
hole was in the vault containing the safe from which the securities had 
been removed. They remained in the pigeon hole until Mr. Layton’s 
death, except when he took them out periodically for the purpose of 
cutting the coupons as the interest became payable, and except also 
when the appellant inspected them occasionally. Mr. Layton continued 
to have free access to the vault after his resignation as cashier, and the 
right to cut the coupons and collect the interest was exercised by him 
alone until the time of his death. The facts we have stated were proved 
by the appellant’s own declarations and testimony. 

Instructions were granted by the trial court to the effect that if the 
jury found the facts to which we have referred, their verdict should be 
in favor of the plaintiff for the securities described in the writ of re- 
plevin. The court refused a prayer, offered by the defendant, proposing 
that the case be withdrawn from the jury, and also one submitting the 
question whether a trust of the securities was created for the benefit of 
Mr. Layton during his life and for the defendant in remainder. Ex- 
ceptions were taken by the defendant to the rulings on the prayers, and 
on several questions relating to the admissibility of evidence. The 
plaintiff obtained a verdict and judgment for the property sought to be 
recovered, and the defendant has appealed. 

It is rather upon the theory of a trust than upon that of a gift inter 
vivos that the defense in this case relies. Clearly the transaction under 
inquiry did not involve a perfected gift. It was intended to provide for 
a future and conditional, and not for a present and completed transfer 
of title. The donation was to be effective only if and when ‘‘anything 
happened’’ to the prospective donor. The evident purpose was that 
the defendant’s right to ‘‘have’’ the securities should depend upon the 
contingency of his surviving the owner. Unless and until that event 
occurred, Mr. Layton’s proprietary interest in the bonds and certificates 
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was to continue. His dominion over them was exercised as fully after 
as before they were removed from the private box to the pigeon hole. 
It was simply to enable the defendant to ‘‘find’’ and ‘‘have’’ them 
after Mr. Layton’s. death that they were placed in another receptacle to. 
which both could have access. In the meantime he had the continuing 
opportunity to dispose of the securities at his discretion. 

In referring to the necessary elements of an effective gift inter vivos, 
Judge Alvey said in Taylor v. Henry, 48 Md. 550, 30 Am. Rep. 486, and 
Chief Judge Boyd repeated in Howard v. Hobbs, 125 Md. 640, 94 A. 319: 


‘‘To make such gift perfect and complete, there must be an actual 
transfer of all right and dominion over the thing given by the donor, 
and an acceptance by the donee, or some competent person for him; and 
it is essential, to the validity of such gift, that it should go into effect, 
that is, transfer the property, at once and completely; for if it has 
reference to a future time when it is to operate as a transfer, it is but a 
promise without consideration, and cannot be enforced, either at law or 
in equity. Until the gift is thus made perfect, a locus penitentiae re- 
mains, and the owner may make any other disposition of the property 
that he may think proper.”’ 


In a case where a husband rented a safe deposit box, containing his 
securities, in the joint names of himself and his wife and gave her one 
of the keys, Chief Judge McSherry, discussing the question whether a 
tenancy by the entireties was thus created by gift, said: 


That such a tenancy ‘‘may have its origin in a voluntary gift, to be 
valid and effective, it must possess certain well defined and essential 
qualities. There can be no gift which the law will recognize where there 
is reserved to the donor, either expressly or as a result of the circum- 
stances and conditions attending the transaction, a power of revocation 
or a dominion over the subject of the gift. There must be no locus 
penitentiae, and there is always a locus penitentiae when the supposed 
donor may at any moment undo what he has done. Brewer v. Bowersox, 
92 Md. 570; Whalen v. Milholland, 89 Md. 199. . . . The fact that 
the wife had a key to the box did not place any restriction on the hus- 
band’s control over the property contained in the box, and it cannot be 
asserted as a legal postulate that a mere right of access to the box on the 
part of the wife during the husband’s life changed the title to the con- 
tents of the box. Conceding that he designed to make a gift to his wife of 
the securities then in the box, still, if he was free after March the 13th, 
1899, to do what he pleased with those securities, notwithstanding the 
terms of the renting, then there was a locus penitentiae reserved and 
consequently there was no perfected gift even though in point of fact he 
did not attempt to exercise the dominion which he retained. It is the 
existence and not the exercise of the locus penitentiae which defeats a 
gift inter vivos.’’ In re Bauernschmidt’s Estate, 97 Md. 59, 61, 54 
A. 637, 643. 


The alternative theory in this case, that a trust of the securities was 
ereated for the benefit of Mr. Layton for life and after his death for the 
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defendant, is not sustained by the evidence. While no particular form 
of words is necessary in a declaration of trust, the intention to create a 
trust should be clearly manifested. Pearre v. Grossnickle, 139 Md. 
274, 115 A. 49; Geoghegan v. Smith, 133 Md. 535, 105 A. 864; Austin v. 
Central Savings Bank, 126 Md. 144, 94 A. 520. In Mathias v. Fowler, 
124 Md. 665, 93 A. 298, it was said that: 


‘‘In order to establish a declaration of trust there must be clear 
evidence of an intention to transfer a present interest to the cestui que 
trust, and this requirement, under the decisions in this state, is not 
gratified by evidence which merely shows that a depositor intended the 
fund to belong, after his death, to another; otherwise, every deposit in 
the name of the depositor and another and the survivor would amount 
to a declaration of trust in favor of the survivor.’’ 


In this case there is no indication of any design by Mr. Layton to 
create a trust. No present interest was transferred, and no fiduciary 
relation was defined by word or conduct. The only apparent purpose 
was to provide for a gift which was not to be effective until the donor’s 
death, and that object could not be validly accomplished by the method 
adopted. 

The rulings on the prayers were in accord with the principles of law 
which we have found applicable to the facts proved at the trial. 

No reference is made in the appellant’s brief to the exceptions to 
rulings on the admissibility of evidence, and in none of them have we 
found any error. 

Judgment affirmed with costs. 


BANK LIABLE FOR INTEREST AT LEGAL RATE 
ON MINOR’S FUNDS 


Commercial National Bank & Trust Co. of Laurel v. Hinton, Supreme 
Court of Mississippi, 103 So. Rep. 359 


The guardian of a minor was removed by the court, and a bank 
was appointed as guardian. The bank did not qualify as guardian 
but received the funds of the minor from the former guardiar.. When 
the funds were deposited in the bank, the president knew that the 
bank had been appointed guardian. When the minor became of age 
and demanded a settlement, the bank offered her the amount of the 
original deposit without interest. The minor refused to accept that 
amount and filed suit for an accounting. It was held that the bank 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 564. 
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was liable for interest at the rate of 6 per cent., the legal rate, from 
the date of the deposit until the date of the final settlement. 


Suit by Burgie Hinton against the Commercial National Bank & 
Trust Co. of Laurel. From a decree for complainant for less than she 
asked, defendant appeals, and complainant brings cross-appeal. Af- 
firmed, both on direct and cross-appeal. 

Deavours & Hilbun, of Laurel, for appellant. 

Jeff Collins, of Laurel, for appellee. 


ETHRIDGE, J.—About 1904 or 1905 B. F. Hinton was appointed 

guardian of Burgie Hinton and served as such until the 26th day of 
October, 1910. Just prior to this date a petition had been filed to remove 
B. F. Hinton as guardian and to have him file a final account. On that 
day a decree was entered that a final account be filed, and it was agreed 
that the balance in the hands of the guardian was $451.33. This fund 
was directed to be paid over to the guardian thereafter to be appointed. 
On the same day a second decree was entered reciting, ‘‘This day this 
cause came on to be heard on petition of the guardian of said James 
Hinton praying that he be allowed to resign said trust,’’ ete. This 
decree was styled No. 1200, headed ‘‘In the Matter of the Guardianship 
of Burgie Hinton, a Minor.’’ The other decree was headed ‘‘In the 
Matter of the Final Account of B. F. Hinton, Guardian of Burgie 
Hinton, a Minor.’’ The last decree, after appointing the mother of 
Burgie Hinton the guardian of her person, and that her guardian had 
filed his final account, and that same had been approved, decreed that 
B. F. Hinton— 
‘*be and he hereby is relieved from further duties as said guardian, and 
it is further ordered that the said mother of the said minor, the said Mrs. 
Austrander, is hereby appointed guardian of the person of said minor 
on her taking the oath prescribed by statute, and that the Commercial 
Bank & Trust Co. of Laurel, Miss., is appointed guardian of the estate 
of said minor, on its giving bond in the sum of $500 and taking oath 
prescribed by statute, and the said guardian is directed to pay to the 
Commercial Bank & Trust Co. of Laurel, Miss., the sum of $451.33, the 
amount in his hands belonging to the said minor, and on the payment 
of the same to be discharged from further liability on his bond as said 
guardian.”’ 


The records did not show that any petition was filed by appellant to 
be appointed guardian, or that it had executed any bond or qualified 
as such guardian. The original file of papers were lost, but the dockets 
of the chancery court did not show the filing of such petition by the 
appellant bank, or that it had filed any bond or otherwise qualified and 
no reports had been filed. Nothing was done until 1912, when B. F. 
Hinton went to the bank and deposited $497.26, the deposit slip for 
which read as follows: 
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“Deposited in Commercial Bank & Trust Co., Laurel, Miss., by Burgie 
Hinton, Minor, 1/27/1912. 

“‘Items not payable in Laurel are taken at depositor’s risk and 
credited subject to actual final payment. This bank, as agent for de- 
positor, will forward such items either direct to drawee, or another bank 
in the same city, or indirectly through correspondents in other cities... . 

‘*Received from B. F. Hinton, guardian, on 1/27/12: 

“*Principal 
en i a goscrecccissinnsseenosoecnnsexoosvrvesesenansssoneecsicens 
Interest 3 months and 1 day at 8 per cent. .0...0.0. ec eeeeceeteeeeees 


‘*Duplicate Deposit Slip, Not Negotiable. 
‘*Commercial Bank & Trust Co., 
[Signed] By P. H. Saunders.’’ 


The deposit remained until 1923, when Burgie Hinton became of age 
and went to the bank and demanded a settlement. Appellant offered her 
the amount of the original deposit without interest, which she refused 
to take, and filed a suit for an accounting, claiming 10 per cent. interest 
from January 27, 1912, to March 27, 1914, and 8 per cent. interest from 
then on to final settlement, making the total amount demanded $986.98. 

B. F. Hinton, the former guardian, and two other witnesses testified 
that when the deposit was made in the bank that the president of the 
bank, Dr. Saunders, was notified that the bank had been appointed 
guardian for appellee; that Dr. Saunders said he did not know about it, 
and left the bank and went somewhere, and returned after a little while 
and stated that he would take it and gave receipt for the money, $497.26. 
The cashier of the bank, who was also the trust officer, testified that he 
had no knowledge that the bank had ever been appointed guardian; that 
the bank had never accepted the guardianship, and that all that the 
books showed was a deposit made as above stated to Burgie Hinton, a 
minor; that the bank at all times is willing to pay over the original 
deposit amounting to $497.26, without interest, upon satisfactory proof 
that said Burgie Hinton is of age; that the bank was then ready to pay 
said amount; also, that when demand was made for an accounting and 
the bank was informed of the contenion of the appellee, that said amount 
was transferred to the savings department and interest at 4 per cent. per 
annum was offered to be paid. The testimony of the cashier does not 
disprove the fact that the money was received by Dr. Saunders, the 
president of the bank, to be used for the minor. 

The chancery clerk was introduced as a witness and exhibited 
docket entries of the chancery court with the result above stated. The 
dockets and records showed that no bond was filed by the bank, no oath 
of office taken, and no other qualification made by the bank, and no re- 
ports made by the bank as guardian or otherwise. 

The chancellor held the appellant liable for 6 per cent. interest from 
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the date of the original deposit, and disallowed the contentions of com- 
plainant as to the 10 per cent. and 8 per cent. claimed. From this decree 
appellant takes a direct appeal and appellee a cross-appeal. 

We do not think that the bank became a guardian under the cir- 
cumstances. It had never petitioned or consented thereto, and had 
never acted as such. It received the money for deposit, and this deposit 
showed that the owner was a minor. Under the circumstances, the de- 
posit would draw interest at the legal rate from the date of the deposit, 
it not being an ordinary deposit, but money had and received to be kept 
until the minor became of age or until the guardian had qualified to 
receive it. We think the chancellor’s decree is correct, and the judgment 
will be affirmed on direct and cross-appeal. 

Affirmed. 


RIGHT OF BANK TO SET OFF INDEBTEDNESS 
OF INSOLVENT DEPOSITOR AGAINST 
DEPOSITS 


Hanson v. Citizens’ State Bank of Litchfield, Supreme Court of 
Minnesota, 201 N. W. Rep. 932 


A bank, with knowledge of its depositor’s insolvency, but before 
filing of a petition in bankruptcy, may set off his indebtedness against 
his deposits in the usual course of business, and such transaction 
does not constitute a preference. 


Action by Charles F. Hanson, ete., against the Citizens’ State Bank 
of Litchfield. From order denying plaintiff’s motion for new trial after 
dismissal of action, plaintiff appeals. Affirmed. 

Alva R. Hunt, of Litchfield, for appellant. 

R. H. Dart, of Litchfield, for respondent. 


PER CURIAM.—Action by the plaintiff as trustee in bankruptcy 
to set aside as preferential a payment of $446.29 alleged to have been 
made by the bankrupt to the defendant on August 3, 1921. The action 
was dismissed at the close of the plaintiff’s testimony. Plaintiff appeals 
from the order denying his motion for a new trial. 

The bankrupt owned a stock of millinery goods and fixtures in Litch- 
field. The plaintiff had a mortgage on them. The bankrupt remained 
in possession selling in the usual course of trade. We assume that it was 
invalid within the case of Secord v. Northwestern Tire Co., 199 N. W. 84. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 582. 
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On July 4, 1921, the stock and fixtures were burned. There was in- 
surance thereon payable as his interest might appear to the mortgagee. 
On August 3, 1921, the insurance was adjusted at $1,482.75. The in- 
surance company’s check in settlement was made payable to the bank- 
rupt and the defendant bank, and was deposited in the bank. The 
bankrupt was then owing the bank $446.29, evidenced by a note, except 
that there was an overdraft for a few dollars. The bankrupt had done 
business with the bank in a small way for a considerable period, and at 
times was given a small credit. The bank applied $446.29 to the pay- 
ment of the bankrupt’s indebtedness. The bankrupt commenced busi- 
ness, but on November 26, 1921, was adjudged a bankrupt. The plain- 
tiff claims that the application of the $446.29 constituted a preference. 

It is settled law that a bank, after knowledge of its depositor’s in- 
solvency, but before the filing of a petition in bankruptcy, may set off 
his indebtedness against his deposits in the usual course of business, and 
that such transaction does not constitute a preference. The federal cases 
are exhaustively reviewed by Judge Booth in Fourth Nat. Bank v. 
Smith, 240 F. 19, 153 C. C. A. 55. In connection therewith we cite 
Habegger v. First Nat. Bank, 94 Minn. 445, 103 N. W. 216, 110 Am. 
St. Rep. 379. The doctrine stated controls here. 

Order affirmed. 





Questions Based on Banking Decisions Published 
the June Issue of This Magazine 


The questions given below are based on the decisions and 
articles published in the June issue of The Banking Law 
Journal. After each question is given the page of the June 
issue where the answer to the question may be found. 


Checks and Drafts 


1. A depositor receiving from the bank a statement of his account 
and his canceled checks, compares the canceled checks with the stubs in 
the check book and compares the balance in the check book with the 
balance shown in the bank’s statement. Is this a sufficiently thorough 
examination of the statement and checks?) (See June issue, page 409, 
for answer.) 


2. An agent authorized to indorse ‘‘for deposit’’ checks payable to 
his principal indorses a check so payable in blank and deposits it to his 
individual credit in a bank, which collects it and turns over the proceeds 
to the agent. Is the bank liable to the principal for the amount of the 
check? (See June issue, page 429, for answer.) 


3. An agent authorized to indorse in blank checks payable to his 
principal for purposes of deposit only, indorses a check payable to his 
principal, cashes #, and misappropriates the proceeds. Is the person or 
bank which cashes the check liable to the principal? (See June issue, 
page 431, for answer.) 


4. A person obtains from the A bank a draft on the B bank payable 
to his order. The draft is drawn on unsensitized paper without the use 
of a check writing machine. The payee raises the check and negotiates 
it for value to the C bank, which collects it from the drawee. The C 
bank is held liable for the amount of the check to the drawee in an action 
brought by the latter, and sues the A bank on the ground that the 
latter was negligent in drawing the check. Is the A bank liable for the 
loss? (See June issue, page 436, for answer.) 


5. A bank holding for collection a draft with bill of lading attached 
surrenders the bill without collecting the draft. Is the bank liable to 
the shipper for the amount of the draft? (See June issue, page 417, 
for answer.) 

571 
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6. A bank wires that it will accept a draft for $800. Does this 
constitute an acceptance of a draft drawn for $800 with exchange? 
(See June issue, page 422, for answer.) 


7. A bank agrees to accept a check for a certain amount. The 
check’ presented bears the words ‘‘with exchange.’’ The check is dated 
and payable in the same town. Can the bank refuse payment because 
of the use of the words ‘‘with exchange’’? (See June issue, page 422, 
for answer.) 


8. A bank in reply to an inquiry as to whether it will pay a de- 
positor’s check ‘‘up to $2,000’’ wires that it will honor a check for $5,000 
when properly signed. Is the bank bound to pay a check for $1,957.50? 
(See June issue, page 422, for answer.) 


9. A banker informs a certain person that he will accept drafts 
drawn by a firm until further notice. After the dissolution of the 
firm that person, without knowledge of the dissolution, cashes a draft 
drawn by the firm on the banker. The banker knows of the dissolution. 
Must he pay the draft? (See June issue, page 423, for answer.) 


10. The drawee of a bill of exchange to whom the bill is delivered 
for acceptance fails to return the bill accepted or non-accepted within 
twenty-four hours after delivery. Is the bill accepted? (See June 
issue, page 423, for answer.) 


11. What is the effect of the certification of a check? (See June 
issue, page 426, for answer.) 


Promissory Notes 


12. When the indorser of a note indicates no address to which 
notice of dishonor should be sent, where should such notice be sent? 
(See June issue, page 415, for answer.) 


13. A person purchases a note upon which the interest is due and 
unpaid but upon which the principle is not due. Is he a holder in due 
course? (See June issue, page 445, for answer.) 


14. Is a notary required to affix his seal to the protest of a note 
when he is not requested to do so? (See June issue, page 453, for 
answer.) 


15. Notice of protest of a note maturing in July is given to the in- 
dorser in the following October. Is such notice given within a reasonable: 
time? (See June issue, page 454, for answer.) 


16. Is it necessary to plead and prove consideration for the execu- 
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tion of a non-negotiable note in an action thereon? (See June issue, 
page 466, for answer.) 


17. In an action by an indorsee of a note the court instructs the 
jury that if revenue stamps were not attached to the note and canceled 
when the note was delivered the plaintiff would not be a holder in due 
course. Is such instruction correct? (See June issue, page 455, for 
answer. ) 


18. A note provides that the makers and indorsers waive demand, 
notice of non-payment, and protest and suit against the maker, and 
agree that the note may be extended in whole or in part without their 
consent. Is the note negotiable? (See June issue, page 480, for answer.) 


Miscellaneous 


19. What are the essentials of a valid gift? (See June issue, page 
418, for answer.) 


20. Is property in a safe deposit box subject to attachment? (See 
June issue, page 411, for answer.) 


21. A person receives from a bank a certificate of deposit in pay- 


ment of a note sold by him to the bank. Upon the insolvency of the 
bank is he entitled to the allowance against the depositors’ guaranty 
fund of a claim based on the certificate of deposit? (See June issue, 
page 456, for answer.) 


22. <A depositor receiving interest in excess of the rate allowed by 
the deposit guaranty laws, upon learning that her deposit is not pro- 
tected under those laws, returns her certificate of deposit to the bank 
with the request that the bank renew her certificate and take out every- 
thing not allowed by law. The bank does this. Subsequently, the bank 
becomes insolvent. Is the depositor entitled to payment out of the 
depositors’ guaranty fund? (See June issue, page 460, for answer.) 


23. A person purchasing a bond from a trust company is induced 
to make the purchase by the trust company’s guaranty of prompt pay- 
ment of interest and principal. The maker of the bond becomes in- 
solvent and the trust company thereafter pays the interest. Subse- 
quently, upon the insolvency of the trust company, the holder of the 
bond files a claim for the amount thereof. The claim is resisted on the 
ground that the trust company had no power to guaranty the bond. 
Should the claim be allowed and paid? (See June issue, page 469, for 
answer. ) 


24. A Wisconsin statute makes it unlawful for a bank to borrow 
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money unless a resolution stating the amount of the loan, naming the 
bank from which it should be borrowed, and designating two officers to 
sign the note evidencing the debt, is adopted by the board of directors 
and recorded in the minute book of the bank. The bank, without the 
adoption of such a resolution, obtains a loan and executes a note and 
mortgage as security therefor. Are the note and mortgage void? (See 
June issue, page 477, for answer.) 


25. A contract entered into by a director of a bank and another 
person provides that the latter shall have the prior option of purchasing 
at par 10 shares of stock in the bank, owned by the director, before the 
owner shall sell to anyone else, and that the option may be exercised at 
any time the owner gives notice of his intention to sell, or whenever he 
ceases to be a director of the bank. The director never offers to sell his 
stock at par. He remains a director until his death. After the director’s 
death, may the other party to the contract enforce it against the execu- 
tors of the director’s estate? (See June issue, page 442, for answer.) 
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Entrance to Greenville Banking & Trust Co., Jersey City, N. J. 


F the first impression given by a bank is pleasing and inviting 
the banker has gone a long way toward accomplishing 
what he desired to achieve when he decided to erect a new 


building. 


ALFRED C. BOSSOM 


BANK ARCHITECT $ EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 





BANK AND INVESTMENT ITEMS 


STATE BANKERS ELECT WIL- 
LIAM S. IRISH—The New York State 
Bankers’ Association, in annual conven- 
tion at Cornell University, held June 
24, elected as president for 1925-26 
William 8S. Irish, vice-president of the 
First National Bank of Brooklyn, retiring 
vice-president of the association. He suc- 
eeeds Charles E. Treman, of Ithaca. Carl- 
ton A. Chase, president of the First Trust 
and Deposit. Company, Syracuse, was 
chosen vice-president and F. E. Storms, 
president of the Citizens’ National Bank, 
Hornell, treasurer. 

The report of the committee on reso- 
lutions included a_ protest against the 
discontinuance or abridgement by the Fed- 
eral Reserve Bank of its service in the 
collection of notes and drafts for member 
banks. 

“The Federal Land Bank in its re- 
lation to farmers and other banks,” was 
described by E. H. Thomson, president of 
the Federal Land Bank, Springfield, Mass., 
in an address. “This country doesn’t need 
more farmers,’ he asserted. “It needs 
better conditions for the farmers it has. 


We don’t need more credit, but rather a 
better use of the credit we already have. 
The farmer needs a way of getting out of 
debt, not methods of getting into debt.” 


NEW BUILDING OF ATLANTIC NA- 
TIONAL BANK—Of the many recent im- 
provements in the business and financial 
districts of Boston, none has been more 
marked than the erection of the imposing 
building in Post-Office square which houses 
the Atlantic National Bank, now the fourth 
banking institution in point of size in 
Boston. Rising to a height of fourteen 
stories above the level of the square, the 
building is most impressive in its design 
and composition. Besides the main entrance 
in Post-Office square there are others in 
Milk street and Liberty square. 

From the main lobby of the building 
there are separate entrances to the trust 
and transfer department and to the safe 
deposit department, so that access may be 
had to these departments when the com- 
mercial departments is closed. The public 
space, entered from the lobby, is impres- 
sive and stately in its dimensions. 

The main banking room rises two stories 
high and occupies practically the entire 
Post-Office square length of the bui!dine. 
The floors and walls are earried out in 
simple and impressive design with base 
course of imported marble. The ceiling is 
beautiful in its decorative and ornamental 


plaster work and presents a dignified and 
impressive background for the handsome 
bronze electric chandeliers. 

Four beautiful bronze and marble check 
desks dre located in the center of this 
spacious room and one check desk is lo- 
cated against the wall, thus providing ad- 
mirably for the needs of the bank’s cus- 
tomers. 

At the right of the entrance is a spa- 
cious marble and bronze stairway leading 
directly to the safe deposit department 
below and up to the various floors oe- 
eupied for banking rooms above. Next be- 
yond is the junior officers’ space, opening 
directly from the main publie space, and 
separated by a low marble railing. 

The tellers’ spaces fill the sides and ex- 
tend along the public space to the broad 
corridor leading to the savings department, 
statement department, and the foreign de- 
partment. At the left of the main en- 
trance are the quarters of the bank’s senior 
officers. Separated from the publie space 
by a low rail, these officers are readily 
available to the bank’s customers, with 
sufficient privacy for the transactions of 
confidential business, when required. 

The Mosler vault, protected by Donsteel, 
is one of the finest in the country and 
equipped to resist every possible attack. 
The coupon rooms are spacious and con- 
venient and in various sizes for the ae- 
ecommodation of individuals, committees, 
boards of directors, ete. The appointments 
for the convenience of men and women 
eustomers have been carefully studied and 
nothing has been left unprovided. 

The savings and foreign departments, as 
well as the trust and transfer departments, 
have all been equipped for the convenient 
and efficient handling of business and the 
bookkeeping department has all the newest 
devices for rapid and accurate work. 

A special feature of the equipment is the 
unique provision for central signalling, 
which shows at all times conditions in the 
various parts of the bank and allows, with 
little or no effort, immediate communication 
with any particular office or clerk in any 
department or any part of the banking 
rooms. There are dia!s which will indicate 
clearly the condition of the vault en- 
trances; whether or not the doors are 
closed; whether or not the available sys- 
tems are in order and if anyone should 
ring an alarm at any point in the build- 
ing, it will register at once in the officers’ 
space so that the proper officers may direct 
any particular guards to the point where 
the alarm was sounded. The arrange- 





The CONTINENTAL and 
COMMERCIAL 


BANKS 


CHICAGO 
Statements of Condii.on June 30, 1925 


‘CONTINENTAL snd COMMERCIAL 
NATIONAL BANK °f CHICAGO 


Resources 


- + $127,645,493.42 
+ 129,986,972.97 
. 4,961,574.57 
-  23,401,866.25 


Time Loans ....-.- 
Demand Loans .... - 
Acceptances é 

Bonds, Securities, etc. . 

U. S. Bonds and Treasury Notes 
Stock of Federal Reserve Bank . 
Bank Premises (Equity). . . . re 
Customers’ Liability on Letters of Credit 
Customers’ Liability on Acceptances . . 
Owerdrafts . «2 2 © eo ce ec eo eo ew 54,957.77 
Cash and Due from Banks 128,787,434.13 


: oie $471,889,349.03 
Liabilities 


-_2* © @ @ © 


$285,995,907.21 

39,698,474.53 
. 1,200,000.00 
7,900,000.00 
6,806,991.61 
1,445,583.78 


- 
. 
. 
- 
. 
. 


oe ef @ 


Capital 
Surplus .... . 


e $ 25,000,000.00 
Undivided Profits . . 


° 15,000,000.00 
e 6,065,643.10 
Reserved for Taxes e 
Circulation. . ° 
Liability on Letters of Crec.: . ere 
Liability on Acceptances . is _ 
Individual . . . ° $252, 321, 249.67 
Banks 162,049,726.65 


1,685,452.99 

50,000.00 
8,117,120.51 
1,600,156.11 


Deposits 414,370,976.32 


$471,889,349.03 


CONTINENTAL and COMMERCIAL 
TRUST and SAVINGS BANK 


Resources 
$26,866,174.73 
29,428,202.41 
7,997,317.84 
9,542,435.41 


Demand Loans .....+-+-+e-s 
*U.S.Gov’t Bonds and Treasury Notes 
*Bonds due in 1925 to 1927 inclusive 


Cash and Due from Banks . . . . .~ 
Time Loans . . 


36,650,331.30 


ee © © @& © 


*Other Bonds. . . . 1. + e+ © eo 
e 


* Adjusted to cost or market price, whichever is lower 
Liabilities 
$ 5,000,000.00 
10,000,000.00 


Capital ° 
Surplus ... e 
Undivided Profits . 1,601,066.31 
Reserved for Taxes, Interest and Dividends 1,055,729.06 
Demand Deposits . . + $32,081,479.26 
Time Deposits .... . + « 55,742,340.17 
Special Deposits . . ... « « 25,481,186.93 


oe oe 
ee © @ 
ee © @ 


oe 
oe 
oe 


$110,484,461.69 
20,477,340.04 


$130,961,801.73 


$ 17,656,795.37 


113,305,006.36 
$130,961,801.73 


Total Deposits . . . . . $527,675,982 


Total Resources .... 
Invested Capital over . 


602,851,150 
62,000,000 





—At the New York End 


One of New York's oldest banks offers 
its services as an efficient correspondent 


for firmly established banks and bankers 


in all parts of the country. 


1812 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


ment and architectural work of the bank 
quarters were in the hands of the Thomas 
M. James Co., Boston and New York bank 
architects, 

In its development to its present size and 
standing, the Atlantic National Bank has 
had a most interesting history. No less 
than twelve institutions have been merged 
in the various steps by which the present 
$100,000,000 bank has been built up. 
These banks were: New England National 
Bank (organized in 1813), Atlantic Bank 
(1828), Peoples National Bank (1833), 
Boylston National Bank (1845), South End 
National Bank (1889), Continental Na- 
tional Bank (1860), Manufacturers Na- 
tional Bank (1873), Metropolitan National 
Bank (1875), Colonial National Bank 
(1899), Fourth National Bank (1875), 
Commonwealth Trust Co. (1904), Fourth- 
Atlantic National Bank (1912). 

These banks specialized individually in 
shoes, leather, market and produce, wool 
and textiles, retailing and manufacturing, 
dry goods, clothing, shipping and foreign 
trade, besides the usual run of commercial 
accounts, so that banking practice in all 
lines has been highly and efficiently devel- 
oped and the bank’s equipment. includes 
every service now offered by the big mod- 
ern banking institution. 


EMPLOYEES OF PITTSBURGH BANK 
STAGE SUCCESSFUL MUSICAL COM- 
EDY—The Pennsylvania Trust Club, an 
organization comprising the employees of 
the Pennsylvania Trust Company of Pitts- 
burgh, recently produced “Auntie, Be 
Good!” a musical comedy in two acts at 
the Carnegie Music Hall in that city. 
The plan was a novel and heretofore un- 
tried method in Pittsburgh of affording en- 
tertainment to the bank’s customers and 
friends, yet one which proved highly suc- 
cessful. 

About forty people appeared on the stage 
and practically every employee of the bank 
took part in the production. No admission 
was charged, applications being filed for 
tickets as they were received. The per- 
formers played to packed houses both 
nights and it was regretted that the Car- 
negie Music Hall could not be secured for 
additional performances. 

The show was a complete success from 
every point of view, and all those who at- 
tended were well pleased. Many expressed 
their opinion that it was the best amateur 
show they had ever seen. The Pittsburgh 
Sun commented as follows: “Although 
classed as an amateur production, the play 
had a professional flavor. It had a plot 
which centered around the kittenish activi- 





In The Central Offices 


4 t.. Bell System—the A.T. & T. and Associated 
Companies—with its 16,000,000 telephones, re- 
quires the use of 6,000 central offices. 

More than switchboards alone are needed for their 
functioning. In the age offices especially, the visitor 
sees other equipment of great magnitude and com- 
plexity—huge at which distribute the incoming 
wires to their switchboard terminals, testing appa- 
tatus, power plants, and much more. 

Over one-fifth ($509,000,000) of the Bell System’s 
physical property consists of this operating equip- 
ment. Each central office unit is a component part 
of a nationwide mechanism which each day trans- 
mits 46,000,000 telephone calls. 


This plant is part of the property underlying Bell 
System securities. 


The dividend rate of the stock of the A. T. &T., parent company 

of the Bell System, is 9% This investment stock can be bought 

in the oj market to yield a good return. Write for book 
“Some Financial Facts.” 
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oe obligations of this institution are selected 
as appropriate and sound mediums for short 
term investment by a large banking clientele. 
They may be obtained in convenient denomina- 
tions and suitable maturities. 


Full information may be secured through usual 
banking channels, or by addressing Financial 
Sales Department, at any of our offices. 
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ties of an aunt who insisted on following 
the lead of the frivolous younger set. It 
had a bevy of chorus girls who surpassed 
in beauty and dancing ability many regular 
entertainers who come to local theaters. 
Gay costumes, arranged by Mary Cronin, 
lent the proper colorful atmosphere.” One 
of the best known local critics said of the 
production: “Indeed, the whole performance 
was far above the average amateur show 
and if comparisons were not odious, I 
might mention some which would perhaps 
surprise you. There was evidence all along 
the line of painstaking hard work—I was 
particularly attracted by the amount of 
native talent the bank seems to have.” 

But perhaps the greatest benefit derived 
from the work was the helpful effect it had 
on the bank’s own employees, all of whom 
entered so enthusiastically and conscien- 
tiously into the work of rehearsals and 
preparations, that they all regret now that 
their show is over. It is to them that the 
entire credit for the production’s success 
goes. They entered into the spirit of the 
play to a wonderful extent, and, thor- 
oughly enjoying the rehearsals, attended 
them regularly and promptly. 

F. LeMoyne Page directed the show, C. 
F. Steen was in charge of the coaching, 
Mary Cronin the costumes, Dorothy Mc- 


Toronto, Canada 


Kay, the properties, F.’ E. Clinton was 
stage manager and Paul Yeager had the 
tickets and seating. 


H. H. POWELL TENDERED GOLDEN 
ANNIVERSARY DINNER—To com- 
memorate the golden anniversary of the 
banking service of H. H. Powell, vice- 
president of the Equitable Trust Co., a 
group of senior officers of the organization 
recently tendered him a surprise dinner at 
the University Club. 

Mr. Powell began his banking career 
fifty years ago as a junior clerk in the old 
Importers and Traders National Bank. In 
1893 he became assistant cashier of the 
Importers and Traders and nine years later 
was named cashier. As president in 1923, 
Mr. Powell was active in the negotiations 
incident to the successful merger of his 
bank with the Equitable. Since then he 
has been a vice-president of the combina- 
tion. 

The dinner was enlivened by anecdotes 
and memoirs of bygone days called to 
mind by Mr. Powell’s associates. Lantern 
slides were used to portray the struggles 
of Mr. Powell to get a footing in the 
banking fraternity and the guest of honor 
enjoyed the cartoons as much as his hosts. 

James A. Goldsmith, a trustee, was the 








toustmaster, and he turned the meeting 
over to A. W. Loasby, president, before 
the evening ended. A. W. Krech, chair- 
man of the board, spoke. Other speakers 
were James W. Lane, Charles A. Wimpf- 
heimer, E. P. Townsend, H. E. Cooper 
and J. M. Kirkwood. 


EMIGRANT INDUSTRIAL OPENS 
FIRST BRANCH—The Emigrant Indus- 
trial Savings Bank, New York, opened 


an uptown branch at Forty-third street 
and Lexington avenue on June 1, the 
seventy-fifth anaiversary of the founding 
of the bank. Over 1500 new accounts 
were opened befure noon of the first day. 


NEW SAVINGS BANKS ASSOCIA- 
TION OFFICERS—At the convention of 
the National Association of Mutual Sav- 
ings Banks, held at Poland Spring, Me., 
June 17-19, the following officers were 
elected: President, E. A. Richards, presi- 
dent East New York Savings Bank, Brook- 
lyn, N. Y.; executive vice-president, Mil- 
ton W. Harrison, trustee Bowery Savings 
Bank, New York; vice-president, Harry P. 
Gifford, vice-president and treasurer Salem 
Five Cent Savings -Bank, Salem, Mass.; 
executive secretary, F. L. Rimbach, New 
York; treasurer, John H. Dexter, Society 
for Savings, Cleveland, O. 


WOMAN BANKER ATTENDS CON- 
VENTION—Miss Anne Seward of the Em- 
pire Trust Company, New York, was the 
only woman delegate present at the con- 


vention of the New York State Bankers 
Association held in Ithaca, N. Y., June 
22-24, 


APPOINTMENTS OF FRANKLIN SO. 
CIETY—The Franklin Society for Home 
Building and Savings, New York, has filled 
vacancies on its board of directors by the 
election of Fred M. Feiker, and James Wi. 
Collins. Mr. Feiker is the operating vice- 
president of the Society for Electrical De- 
velopment, and a director of the Ward 
Electrical Vehicle Company. Mr. Collins 
is a well known writer for magazines and 
newspapers. 


U. S. MORTGAGE AND TRUST RE- 
DEEMS BONDS—On June 1 the United 
States Mortgage and Trust Company, 
New York, retired the total of its out- 
standing first mortgage trust bonds. These 
were secured by a pledge of mortgages 
with a trustee. The company has discon- 
tinued issuing mortgage trust bonds, sell- 
ing instead specific mortgages or mortgage 
participation certificates, 
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PROUTY HEADS BOSTON CASHIERS 

—At the annual meeting of the Boston 
National Bank Cashiers’ Association, held 
on June 2, the following officers were 
elected: President, John E. Prouty, as- 
sistant cashier of the Atlantic National 
Bank; vice-president, Herbert E. Stone, as- 
sistant cashier of the Second National 
Bank; secretary, Ernest H. Moore, as- 
sistant vice-president of the National 
Shawmut Bank; treasurer, Walter M. 
Kingman, of the Merchants National 
Bank. 


NATIONAL ROCKLAND MOVES— 
The National Rockland Bank of Rox- 
bury, Mass., has changed its name to the- 
National Rockland Bank of Boston, due to 
moving its main office from Roxbury street 
to the State Mutual building on Congress 
street. 

The stockholders have ratified an in- 
crease in the capital stock from $300,000 
to $1,000,000 through the issuance of 
7,000 shares of stock at $350 a share. The 
number of directors has been increased 
from fifteen to twenty. 

Robert G. Rugg, formerly with the Na- 
tional Shawmut Bank, has been elected a. 
vice-president of the National Rockland! 
Bank. 


anded in Porto Rico he found 
the natives smoking Porto Rican cigars. 
This was in 1493. In 1899 the exports 
of tobacco were 4,300,000 pounds and 
present exports exceed 22,000,000 
pounds. Since 1899 the tobacco pro- 
ducers have sought our aid and we have 


| . ws Christopher Columbus 


San Juan 








helped them to develop their industry. 
We Specialize on Collections 


AMERICAN COLONIAL BANK 


Arecibo . 


OF PORTO RICO 


. Ponce . 
Mayaguez 


Caguas 














NEW ENGLAND BANKERS’ CON- 
VENTION—The annual convention of the 
New England Bankers’ Association was 
held at Swampscott, Conn., on June 5 
and 6. The several state associations held 
their annual meetings, and a joint banquet 
was held with an attendance of several 
hundred. William E. ‘Knox, president of 
the American Bankers’ Association, de- 
livered an address on “Effect of Coolidge 
Economy.” 

Governor W. P. G. Harding of the Bos- 
ton Federal Reserve Bank presided at the 
joint sessions of the convention, and there 
were addresses by Senator Carter Glass of 
Virginia, and Director of the National 
Bureau of the Budget H. M. Lord. 


GENERAL CONTRACT LET FOR 
FARMERS NATIONAL BANK OF 
READING, PA.—Work has been begun on 
the new building of the Farmers National 
Bank of Reading, Pa., the general con- 
tractors being the Fink Construction Co. 
of that city. 

The building, which had been the home 


of the institution since 1814, has been 
demolished. The bank now occupies tem- 
porary headquarters a block distant. 

According to the architect, Alfred C. 
Bossom, of 680 Fifth Avenue, New York, 
the new quarters, with an entrance on a 
rounded or “short corner,” will embody 
novel principles of construction. There 
will be carried on the exterior the familiar 
figures which for more than a century have 
distinguished this “Bank with the Lions.” 

The projected building is to be in the 
style of the Italian Renaissance, the ma- 
terial being massive Barre granite. It will 
be 125 feet in length, 60 in width, and 55 
feet in height. The steel work has been 
designed to sustain the weight of at least 
four additional stories. 

The site just cleared is an historie one, 
as for many years it was occupied by the 
Federal Inn, where General George Wash- 
ington and other celebrities of the Ameri- 
ean Revolution stopped. A tablet stating 
this facet, which was on the old building, 
will appear on the second home of the 
Farmers National on its completion. 
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Unexpected Discoveries 


D* RUSSELL H. CONWELL tells an interesting 
.story of an ancient Persian, Al Hafed, whose 
life was spent in a vain, world-wide search for dia- 
monds. When: he was dead and buried, it was found 
that the search should have commenced and ended 
on Al Hafed’s farm. For, as the story tells, this spot 
became the location of the famous Golconda dia- 
mond mine, from which came the marvelous Kohi- 
noor and other diamonds which have decorated the 
crowns of Europe and have been sold for fabulous 
sums. 

This story is told in the sincere belief that many 
easily-overlooked discoveries can be made in the 
familiar things that appear commonplace or hum- 
drum. Particularly, we believe that most people do 
not realize how many kinds of valuable assistance 
they can secure from a bank that is geared to meet 
the modern requirements of business and individ- 
uals, and banks. 


The Seaboard has developed a reputation as a 
veritable mine for service, and we believe that you, 
too, would find here the service you hope to secure 
from your New York correspondent. 


THE SEABOARD NATIONAL BANK 
of the City of New York 


24 EAST 45th ST. BROAD AND BEAVER 115 BROADWAY 
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